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It, 

General Statement of the Case Showing Main Facts Relied 
Upon by Government to Sustain Conviction. 
PARTIES INVOLVED IN RUIN AND DOWNFALL OF MARSHA 
WARRINGTON AND LOLA NORRIS. 

In the latter part of September, 1912, Miss 
Marsha Warrington was standing on the sidewalk 
of a Sacramento street with a lady friend, Miss 
Bowers, waiting for a street ear. While there Myr. 
Monte Austin, of the firm of Austin & O’Brien, 
keepers of a saloon in the Diepenbrock Building, 
came along in company with Maury I. Diges. Aus- 
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tin had know Miss Warrington before. He was, as 
the record discloses, a friend of the Diggs family, 
and welcome to the Diggs household. The rela- 
tions of Austin with the Diggs family are shown in 
an account given by Diggs himself on the stand, of 
a dinner and dancing party held in December, 1912, 
or January, 1913. Me said: 


(333) “We had a dinner party at Mr. Ham- 
ilton’s place in the top flat of the same build- 
ing. There are six flats. Mine was on the 
ground floor and his was on the top floor. The 
two houses were not large enough to have as 
many people as we wanted to have there and 
dance, which they wanted to do; so we agreed 
to have the dinner up in Mr. Hamilton’s place. 
Mr. Hamilton and his wife, my sister-in-law, 
mv wife and myself, Miss Warrington and My. 
Austin were all present. J invited Mr. Austin 
and he said he would bring Miss Warrington. 
* * * J drranged the party and “had Ter 
come. My wife called her up on the telephone 
and invited her. J called for Mr. Austin at the 
saloon and went with him to Miss Wariington’s 
house and got her and then took her to my 
house. * * * So after the dinner broke up 
we went down to my apartment and pushed 
back the furniture and Miss Warrington and 
my wife took turns in playing the piano and we 
all ragged. Mr. Austin sang. He was quite a 
singer; he sang until about half past eleven. 
Mr. Austin had to leave and that broke up the 
party. He had to go back to the saloon. I got 
the machine and took Miss Warrington and Mr. 
Austin home. Mr. Austin got out at Kighth 
and ‘KX’ and I took Miss Warrington on home. 
I believe it was in January.” 


This Monte Austin with whom Diggs was on 
terms of such intimacy, on the evening when Miss 
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Warrington and her friend, Miss Bowers, were 
standing waitirig for the car, introduced Diggs to 
Marsha Warrington. Miss Warrington had never 
known Diggs before. At the time of the mecting 
Marsha Warrington was not quite twenty years of 
age, having been born November 11, 1892 (Ree. 
249-3). She had resided in Sacramento ever since 
her birth (Rec. 230). Her own mother had died 
when she was but five years old, and her father hav- 
ing married again, she lived with her father and 
stepmother and the other members of her father’s 
family (Rec. 230). For a vear prior to this meet- 
ing, late in September, she had been employed as 
a stenographer in the office of her father (Ree, 243), 
the agent at Sacramento of the Santa Fe Railway 
Company (Ree. 234). Diggs was some years older 
than Marsha, having been born on May 21, 1886. 
He was an architect by profession, in good business 
standing and doing quite a business in his line in 
Sacramento, and had as offices three rooms in the 
Diepenbrock Building, located not far from the 
saloon of Austin & O’Brien, likewise located in 
Diepenbrock’s property. He had at one time been 
State Architect (Ree. 320). He was martvied, his 
wife being a trifle younger than he. At the time of 
the trial in August, 1918, she testified that she was 
just twenty-five years of age (Rec. 366). Of the 
Diggs marriage there was one voung child,—a 
daughter. 


Among the voung friends of Marsha Warrington 
there was one with whom she was especially inti- 
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mate,—Lola Norris. Lola lived about eight blocks 
away from the Warrington home with her parents, 
whose only child she was (Ree. 230). Lola was 
slightly younger than Marsha, having been born 
August 3, 1893 (Ree. 261). For about a year prior 
to the so-called Reno trip she was employed in the 
State Library in the Capitol at Sacramento. Diggs 
had a friend with whom he was especially intimate, 
a boon companion in the person of F. Drew Cami- 
netti, of about his own age, who was employed as a 
clerk in the office of the State Board of Control in 
Sacramento. He also was married and hved with 
his wife and two young children. At the trial of 
the Diggs ease, in August, Caminetti’s wife gave 
the ages of her children as follows: One six months 
old and the other two years old (Rec. 361). At the 
time of the Reno trip, March 10, 1913, the younger 
child must have been but a few weeks old. Diggs, 
in his testimony, says that Caminetti, on January 
31, 1913, stated that his wife was just about to go 
to a hospital. In all probability the child was born 
in the hospital about the time of the San Francisco 
fp im the middle of Webruary, 1913 (Rec, 321). 


DIGGS DETERMINED FROM THE START TO MAKE A CONQUEST 
OF THE YOUNG GIRL, MARSHA WARRINGTON. 

Diggs apparently must have heen much impressed 
by Miss Warrington at his first casual meeting, 
when his friend Austin introduced him to her. He 
determined to meet her again and become intimately 
acquainted with her. 


Diggs, in his cross-examination, thus refers to 
his meeting with Marsha Warrington: 


(346) ‘“‘T first met Marsha Warrington, L 
think it was in September, 1912, at the corner 
of Tenth and ‘KX’ Streets. About two weeks 
after that I met her again. I believe Mr. Aus- 
tin told me that she was living with her father 
and stepmother about three or four days after 
I met her the second time. * * * I suppose 
T figured she was living at home and must have 
been living with her parents. I first met Miss 
Norris October 7 or 8 or somewhere along there 
I believe. Miss Warrington introduced her to 
me. Jt was an arrangement that Miss War- 
rington and Mr. Caminettt had made to have — 
me take them riding.’’ 


CAMINETTI WAS THE INSTRUMENT OF DIGGS IN ARRANGING 
THE PRELIMINARIES THROUGH WHICH THE PARTY OF 
FOUR WAS CONSTITUTED. 


This second meeting, the arrangement of which 
was ascribed by Diggs to Miss Warrington and Mr. 
Caminetti, was absolutely arranged at the instiga- 
tion of Diggs himself. At page 261, Lola Norris 
testifies with reference to this matter as follows: 


‘‘T was twenty years of age on the 3rd of 
August; I live with my parents at 1012 ‘P’ 
Street, and I know Miss Marsha Warrington; 
have known her several years intimately, and 
know her parents—stepmother and father, and 
she is acquainted with my parents and I have 
known Maury I. Diggs. I have known Mr. 
Diggs since the last part of October, 1912; I 
was employed at the State Capitol in the State 
Library; I also know F. Drew Caminetti, have 
known him a little over a wear, 9°) 7) = Up 
to the latter part of October, 1912, T had barely 
a speaking acquaintance with Myr. Caminctti. 


During the latter part of October I met both 
Diggs and Caminetti together. Miss Warring- 
ton was with me when I met them. MW. Camzi- 
netti called me up on the telephone and asked 
me if IT would introduce him to Miss Warring- 
ton so he could make her acquainted with Mr. 
Diggs; that Mr. Diggs was desirous of meeting 
her. I told Mr. Caminettc I thought he was 
acquainted with her and he said he thought not; 
that Mr. Diggs had told him that he did not 
know Miss Warrington, and so I agreed to do 
that. I had never seen Mr. Diggs before, and 
do not remember who introduced him to me, 
whether it was Miss Warrington or Mr. Cami- 
me ttl.” 


THIS FIRST AUTOMOBILE RIDE WAS THE BEGINNING OF A 
FAST AND FURIOUS RACE ON THE BOWNWARD GRADE 
FOR THE FOUR MEMBERS OF THE “JOY-RIDING” PARTY. 


The meeting on this first ride in Diggs’ auto- 
mobile, driven by himself, was fraught with disas- 
trous consequences not only to Marsha Warring- 
ton, but to the whole party, including Lola Norris, 
who on that evening for the first time went out with 
Caminetti, and who never before had known Diggs. 


G, A. Putnam, sporting editor of the Sacramento 
Bee, who had known Marsha Warrington for four 
vears, saw the parties as they met at the automobile, 
and at once became solicitous for the future of his 
friend. Ie thus refers to the matter (Ree. 313-14). 
Speaking of Marsha Warrington, he said: 

“The first I saw her in company with Diggs 
was on the first night she went out with him, I 
beheve, because / saw hin introduced to her 


upon that evening and I was solicitous for her 
reputation.” 


This solicitude of Putnam for his young lady 
friend was well warranted. That night was the be- 
ginning of the rapid downfall of Marsha Warring- 
ton and that of her voung friend, Lola Norris. 


MARSHA WARRINGTONS STORY OF HER DOWNFALL. 

At page 244 Marsha Warrington refers to some 
of the events occurring in November or December 
following her introduction to Diggs 


‘*Previous to the two weeks before my de- 
parture’’ (the Reno trip) ‘‘I went up to the 
office of Mir. Diggs but not very often. Mr. 
Caminetti and Miss Norris were with me. IL 
remember going there in the month of De- 
cember and having some champagne. My. 
Diges got it and I “remember sexual relations 
with Mr. Diggs upon that occasion.’’ (Later 
on witness fixes the disgraceful episode in 
Diggs’ office in the month of November.) ‘‘Sex- 
ual intercourse took place between Mr. Diggs 
and I more than once at his office.” 

(245) ‘I remember going to Jackson with 
Mi. Diggs and Miss Norris in an automobile 
on election night in November, 1912, for the 
purpose of getting My. Caminctti. We came 
right back the same night and got home a 
little after twelve o ‘clock, I anne We all 
had something to drink. Mr. Diggs and Mr. 
Caminetti procured the drinks. I do not know 
what it was we drank. It was a mixture. I 
never received anything of value from Mr. 
Diggs but a vanity box. 

(246) ‘‘I remember that one night upon 
my return from San Francisco I went to Fol- 
som with Mr. Diggs, Joe O’Brien, to whom I 
have referred, and Miss Norms. I remember 
having dinner at Folsom. JL had some intoxi- 
eating liquor at that time but I do not remem- 


ber what it was. * .* * The first sexual 
intercourse IT ever had with Mr. Diggs was in 
his office in November, 1912.”’ 


TEMPEST IN A TEAPOT: ALLEGED MISCONDUCT OF GOVERN- 
MENT COUNSEL IN ASKING DIGGS IF CERTAIN QUESTIONS 
ASKED BY HIS COUNSEL WERE NOT PROMPTED BY HIM. 

The matters above narrated by Marsha Warring- 
ton were brought out on Marsha Warrington’s 
cross-examination by defendant’s counsel. In this 
connection it may be well to refer to a question 
asked by defendant’s counsel, reference to which 
by counsel for the government has been made the 
subject of frequent and rather severe attack as 
misconduct on the part of government counsel as 
well as severe criticism of the trial judge. 


In their discussion of the evidence counsel for 
plaintiff in error claim that the representatives 
of the government were not justified in claiming 
that Diggs himself prompted questions on a cer- 
tain line which tended to bring out clearly the 
intimate and disgraceful relations that existed be- 
tween Diggs himself, and his victim, Marsha War- 
rington. One of the questions which afford ground 
for this comment by government counsel is the 
following, shown at page 246: 


““(. IT will ask you if during the month of 
January, between the 12th and 15th, probably 
on the 12th of January, 1913, if vou did not 
go to the house of Mr. Diggs on 14th Street, 
between I and J, while Mr. Diggs’ wife was 
in Woodland? You and Lola Norris, Mr. 
Caminetti and Mr. Diggs, and if you did not 


sit down on a couch in the dining room, and 
if vou did not have some conversation there and 
tim ouecid nét therentter say. “Whis is no 
place for us’ to Mr. Diggs and go from the 
dining room into another room, a bedroom, 
and lock the door?’’ 


Tf that question was not prompted by Maury I. 
Diggs, it must have originated without provocation 
in the wonderfully fertile brain of some one of his 
counsel. No other person on earth than the relue- 
tant witness then on the stand, outside of Diggs 
himself, knew of the circumstances referred to in 
the question of his counsel. The prompting by a 
party in interest of questions to his counsel is a 
matter which has come under the observation of 
every lawyer or judge who has participated in 
more than one trial in any court of justice. The 
prompting is discernible alike by the ear and by 
the eye. But whether observed by the eye or the 
ear of any juror, no sane man could suspect for a 
moment that the question above quoted from the 
record, had its origin in any other source than the 
prompting of the defendant, Maurv I. Diggs, made 
to his counsel either immediately at the time of the 
question or in advance thereof. In fact, in his 
own examination, he directly admits such to be 
the fact. At page 352 the following language of 
Diggs is shown: 

“Tt was the latter part of December or the 
first part of January, somewhere along there, 
I don’t remember the exact date, that Miss 


Warrington, Miss Lola Norris, Mi. Caminetti 
and I were in my residence during the (353) 
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absence of my wife. My wife was in Wood- 
land at that time for two or three days. 
I informed Miss Warrington, Miss Norris and 
Caminetti of that fact when they wanted to 
visit my house. All four of us went to my 
house about 8 o’clock in the evening. I left 
my machine at ‘H’ Strect between 13th and 
14th, about half a block from my residence. I 
went home in advance of the other party and 
told them they would have to come around 
the back way throngh the rear entrance if 
they wanted to go in. Thev went around to 
the back door and I opened the door. They 
knocked when they came and I let them in. 
They had to pass the front door of the house 
and they went through the rear by an alley way. 
The house is located on the corner of an alley 
way. I did not see them when they passed 
in front of the house, as I was in the house 
already. After they all came in we sat down 
together and enjoyed ourselves. M1. Cami- 
netti went to the kitchen and dug up the drinks 
out of the pantry and served the remainder of 
a pint bottle of cocktails, about three drinks I 
think. They were dealt out to the two girls and 
myself by Caminetti. I should judge we were 
in the house that night for a half or three 
quarters of an hour, three quarters of an hour 
probably. Miss Warrington took me into the 
bed room, the door was locked; that mwas the 
bed room oceupied jointly by m yself and wife. 

(354) Q. And did you and Miss Warring- 
ton there have sexual intercourse ? 

A. I would rather not speak of the relation. 

@. Please answer the question. 

A. I would rather not sneak of mv relation 
with Miss Warrington. 

Q. Dont you remember during the cross- 
eramination of Miss Warrington suggesting to 
your counsel and im the presence of the jury 
that they ash Miss Warrington if on that oc- 
casion she and you did not go into your bed 
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room and tf she did not lock the bed room door? 
Do you remember suggesting that question to 
your counsel in the presenee of the jury dur- 
ang the cross-excamination of Miss Warrington ? 

A. She locked the door, 

Q. Didn't you suggest that question to your 
counsel ? 

A. Well, I suggested that to my counsel a 
long time before T came into the courtroom. 

Wirness (continuing). That suggestion 
may have been made by me during the cross- 
examination of Miss Warrington. I don’t re- 
member. I won’t say that I didu’t make the 
suggestion. 

@. Did you not on the occasion mentioned, 
at the time the four of you went to your home, 
have sexual intercourse with Miss Warrington 
on the very bed that vou and vour wife occupy 
at home? 

A. If you insist upon the question I will 
answer it, Mr. Sullivan. 

Q. Answer it. 

A. Miss Warrington and I went to the bed- 
room and 

@. Answer it yes or no. 

The Court. Answer it yes or no and vou can 
explain afterwards if vou wish to. 

A. Yes.”’ 


At page 355 appears the question which seems 
to have excited the ire of defendant and his 
counsel. 


. “Mr. Suntivan. Q. Mr. Diggs, during the 
course of this trial and in the presence of the 
jury here, during the cross-examination of Miss 
Warrington, did vou not repeatedly suggest to 
your counsel questions to be propounded to 
Miss Warrington asking her if she did not at 
divers times have intercourse with you? 
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In the course of the argument justifying the 
asking of that question, one of the counsel for 
the government said: 


‘The witness upon the stand at this time: 
expresses ol apparently expresses a reluctance 
to testify to an act of intercourse between him- 
self and Miss Warrington. If it be true that 
on the cross-examination of this young girl 
in the presence of the jury, and in an audible 
tone of voice he did put to his counsel ques- 
tions and to have put these questions to her for 
the purpose of eliciting from her lips the fact 
that he did have on numerous occasions inter- 
course, that fact should go to the jury for the 
purpose of enabling them to determine whether 
in declining a moment ago to answer whether 
he had intercourse on his wife’s bed with this 
young girl he was acting in good faith.” 

* * * %* * 

Mr. Drvurx. Inasmuch as they have com- 
mented on the conduct of the defendant and 
attacked his motive I ask the privilege at 
this time of allowing him to explain his 
reasons. 

The Court. You can have him explain that 
Perer Om. = 9% ga 


Following the suggestion that the explanation 
might be made later and the request of Mi. Devlin 
to be permitted to make further reply te Mr. 
Roche’s suggestions, the trial judge said: 


(356) “The juny all anderstand that the 
argument of counsel arising on an objection ts 
not evidence in the case and ts not to be con- 
sidered by the jury in determining the issue 
to be subnutted to them. 

% x % x % 

The Court. We will instruct the jury at 

the proper time for instructing them.’’ 
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DIGGS’ EXPLANATION: HIS OWN STORY OF HIS CROWNING 
ACT OF INFAMY. 


The explanation promised by his counsel aud 
given by Diggs is shown during the redirect examina- 
money wi. Devlin. 


(359) “The trip to my home upon the oc- 
easion when the four of us were present oc- 
eurred before the dinner and dancing party 
(the dinner and dancing party occurred in De- 
cember or January). 

@. As Mr. Sullivan asked you about it, state 
what occurred on that occasion.”’ 


Objection to the question having been made the 
court overruled the objection so as to permit the 
witness to make the explanation desired to be made 
upon ¢ross-examination. 


“Mr. Drevin. You were going to explain 
an answer. I will give you a chance to ex- 
plain it. 

ee 5 * te % 

A. We were sitting on a couch in the dining- 
room, Miss Warrington, Miss Norris and I,— 
and Caminetti went out in the kitchen and aot 
this bottle of cocktails, there were hardly three 
full glasses; the girls did not drink any, I be- 
lieve——I believe Marsha drank a part of a glass, 
a very small bit of it, and I believe I ay anik 
a glass and so did Myr. Caminetti. I got up 
from the couch and went over and sat down 
in a chair. Miss Norris and Mr. Caminctti 
lay down on the couch in the ding room. Miss 
(360) Warrington said to me ‘This is no place 
for us.’ She said ‘Isn’t there a place around here 
where we can he down?’ ‘T said, ‘Certainly’ and 
we went in the bedroom and the door was 
locked. I dont exactly remember ahether [ 
locked the door, whether Miss Warrington 
locked the door or whether she told me to lock 
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it. Anyhow, she went over and lay down on 
the bed, and I went over and lay down with 
her and the inevitable hannened. of course. 
During the progress of this Miss Warrington 
said to me, ‘What would your wife do if she 
could see us now?’ J said ‘It is pretty hard 
to tell what my wife would do to you and to 
me too.’ In a short while she says, ‘Well, Mrs. 
Diggs has got nothing on me’, laughed about it 
and got up and said ‘I beat her to it in her own 
bedroom’, and got up and walked out to the 
dining-room.”’ 


This story was intended by Diggs to smirch the 
partner of his illicit pleasure. Does it not by his 
own oath-bound utterance, exemplify his own degra- 
dation and degeneracy ? 


MARSHA WARRINGTON’S STORY OF HER ILLICIT RELATIONS 
WITH MAURY IT. DIGGS, CONTINUED. 


Following the disgraceful episode in Diggs’ house 
in his wife’s bedroom, Marsha Warrington con- 
tinued her story of the immoralties of the party of 
four. 


At page 247 she said: 
“The act of sexual intereouse did not verv 


frequently pass between Mr. Diggs and me 
prior to my going to Reno. I remember going 
on an automobile trip with Mr. Diggs and 
Mr. Caminctti on the upper Stockton Road 


about a week before the Reno trip.’’ 


THE TRIP TO SAN FRANCISCO AND SAN JOSE IN FEBRUARY, 
1913. 


At page 243 she says: 


‘‘T remember going to San Ifrancisco with 
Mr. Diggs and Mr. Caminetti and Miss Norris 
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and going to the Grand Hotel in that city, 
during the month of February, 1918, and stay- 
ing there all night with Max. Diggs in that 
month. Mr. Caminetti and Miss Norris stayed 
there on the same occasion. Myr. Diggs reg- 
istered there, I think he told me, under a 
fictitious name, as mau and wife. I occupied 
the same room with Mr. Diggs separately, and 
Mr. Caminetti and Miss Norris occupied an- 
other room together, in the same hotel. JI slept 
alone with Mr. Diggs that night and Miss 


Norris slept alone with Mr. Caminetti that 
night.’’ 


This trip was about the time of the birth of 
Caminetti’s younger child and the confinement of 
his wife in the hospital in Sacramento (321). 

At page 247 Marsha Warrington fixes the date 
of the automobile ride on the upper Stockton road 
as being about a week before the Reno trip. In 
that connection the witness said further: 


‘‘About a month before that automobile trip 
on the upper Stockton road I apprised Mr. 
Diggs that I was with child.’’ 


At page 253 Marsha Warrington testified to the 
circumstances of her being an invited guest at 
the dinner and dance party of the Diggs and 
Hamilton families by invitation of Mr. and Mrs. 
Diggs. It appears from the testimony of Diggs 
himself that this dinner and dance party occurred 
subsequently to the occasion when Diggs in his 
own house had defiled his marriage bed. 

Miss Warrington testifies: 


‘“*T took dinner at the home of Mr. and Mrs. 
Diges as stated in my direct examination. im 
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1912. I do not remember the date. I have 
nothing by which I ean fix the time. Mr. and 
Mis. Dig ges invited me there to dinner. It was 
an oral invitation over the telephone. I suppose 
she telephoned from home. She was home when 
ievent to dinner: 


At page 257 Miss Warrington was questioned as 
follows: 


‘*@. You were asked by counsel upon the 
other side of this case whether you recalled 
distinctly an event which took place in Mir. 
Diggs’ office in the month of November, 1912, 
during the course of which some champagne 
Was given you by the defendant. You remem- 
ber the occurrence, do you? 

A. Yes. The occurrence ts vividly impressed 
upon my mind because wt was the first time 
T had had serual tntercourse with any one. 

(253) Priot to that act vol intercourse 
which vou say was the first time vou had ever 
had intercourse in your life, had vou been sup- 
plied with any intoxicating liquor, and if so, 
what? 

A. Champagne. 

My. Rocure. I am referring now, of course, 
Miss Warrington, to while you were there in the 
office on that occasion and prior to this act of 
intercourse. 

. At the time you say vou had that inter- 
course and which vou say was the first time.you 
had had intercourse in vour life, in what con- 
dition were you as a result of that champagne? 

A. I was rather intoxicated, 

(259) At the time I went to Reno I was 
pregnant by Mr. Diggs and informed Mr. Diggs 
of that condition about a month before. We al- 
ways well to one road house. * * * “Upon 
these occasions Mr. Diggs and Mr. Caminetti 
ordered the drinks and one of them would pay 
for them. Upon one occasion at a road house 
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between Stockton and Sacramento I refused 
to drink some liquor ordered by Mr. Diggs and 
he knocked the glass out of my hand. * * * 
We took the trip to San Jose because Myr. 
Diggs asked us to go and said that he had to go 
down on business and wished very much to 
have us accompany him, and he said we would 
possibly have to register as man and wife, but 
that Miss Norris and I would occupy the same 
room and that he and Mr. Caminetti would 
have the other. We reached San Francisco 
between 11 and 12 at night. My. Diggs took me 
in one room and locked the door. Immediately 
aiterwards Miss Norris tried to get in. J don’t 
remember how long she tried to get in. JT was 
only at the Columbia Hotel once. J went there 
with Miss Norris and remained there half an 
hour. That was the only time I had ever been 
in the hotel and the onlv time I saw the defend- 
ant there. At that time he said something 
about hiding from the police because of some 
juvenile offense. He said it was something 
connected with his stenographer, Upon one of 
the occasions that I was at his office I found 
a letter, and upon calling Mr. Diges’ attention 
to it, he said it was from his stenographer.”’ 


LOLA NORRIS TELLS THE STORY OF HER SHAME. 
Lola Norris was less than twenty vears old when 


Diggs and Caminetti started out on their nefarious 
joint enterprise of adultery and conquest, and of ruin 
of the two girls, Marsha Warrington and Lola 
Norris, who stood just at the threshold of woman- 
hood. The story of Lola Norris, of her personal 
and joint experience, does not disclose as precipi- 
tate a downfall on her part as on that of her friend, 
but it shows her as ultimately reaching the same 
lower level, without the possible concomitant of 
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maternity of a bastard child, begotten by the boon 
companion of Maury I. Diggs. Of her experience 
between that first ride in October, 1912, and her 
train ride on her way home from the Reno bunga- 
low of debauchery, she furnishes an account which 
we condense as follows: 


(261) ‘‘T live in Sacramento. I have lived 
there all my life. I was twenty vears of age 
upon the 3rd of August (1913). I live 
With mim parents at 1012 ~“P* Street) isso 
Miss Marsha Warrington; have known her 
several years intimately and know her parents, 
stepmother and father. * * * Between the 
date of this first event in the latter part of 
October, 1912, and the time the four of us 
left for Reno we met three or four times a 
week. I remember hearing Mr. Diggs talking 
about the relations which existed between him- 
self and his wife. He said he was not very 
happy with his wife; he made that statement 
a number of times. Mr. Caminetti also told 
me he was not living happily with his wife; 
he told me several times that he and his wife 
had about agreed to separate, but never told 
me anything more definitely than that. * * * 
Mr. Maury I. Diggs told me over the telephone 
on one occasion that he and his wife had posi- 
tively agreed to separate and that his wife 
was going to apply for a divorce within a few 
days. This was some time before the trip to 
Reno. Myr. Diggs spoke a number of times in 
the presence of Miss Warrington about not 
being happy with his wife. 

(262) We visited one road house in Sacra- 
mento; just one. There was dancing going on 
there at the time and I danced. I remember 
also stopping at another plaee over in Stock- 
ton called fhe ‘Heidelberg’. * * * ‘On our 
rides in the machine we would sometimes stop 
in front of taverns or road houses and have 
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drinks brought out to us but not often, Hither 
My. Diges or Mr. Caminetti would order the 
drinks. JI don’t know how many times I vis- 
ited Mr. Diggs’ office in Sacramento during 
those two months at might,—possibly six or 
seven times. If remember stopping at the 
Columbia Hotel one night. I visited the hotel 
with Miss Warrington once about a week before 
our trip to Reno and stayed there about three 
quarters of an hour. Mr. Diggs and Mr. Cami- 
netti were there. I noticed manifestations of 
affection between Mr. Diges and Miss War- 
rington between the latter part of October, 
1912, up to the time we left for Reno. He told 
her he loved her. He said he would get along 
much better with Miss Warrington than with 
his wife. Mr. Camincttr also manifested his 
affection. towards me in the presence of Diggs. 
He told me that he loved me a number 
of times. He frequently put his arms around 
me and caressed me (271). I remember 
going to Folsom with Miss Warrington, Mr. 
Diggs and Mr. Caminetti; we just rode up there 
and came right back. *' * ®* T also recall a 
visit to Jackson made with Mr. Diggs and Miss 
Warrington in Mr. Diggs’ machine. I also 
recall the trips made to San Francisco and San 
Jose from Sacramento.’ 


TRIP OF THE PARTY OF FOUR TO SAN FRANCISCO AND SAN 
JOSE IN FEBRUARY, 1913. 


Speaking of the trip to the Grand Hotel in San 
Francisco and the over-night stay in the hotel at 
San Jose, Lola Norris testified: 


(271) ‘When we first talked about coming 
down here to San Francisco it was the idea that 
we should start early in the morning—Sundav 
morning—and come back that night. Then it 
was suggested why not start Saturday after- 
noon, because it would hurry the trip so to go 


and come back on the same day. So we talked 
aout it, and f sard I didn’t like to do than 
beeause I didn’t like to remain away all night, 
because Miss Warrington and I did not have any 
friends with whom we could stay down here. 
Then Mr. Diggs and Caminetti told us that 
that did not make any difference, that they 
would get us a-room to stay any place we 
wanted, and that all we had to do was to name 
the place we wanted to stav and thev would get 
us a room (272), and if we wanted them to they 
would go some place else. We did not decide 
to go right then. I told Miss Warrington the 
next day I didn’t think they would do that, 
and she told them what I said, and they re- 
sented the fact and became highly indignant 
that I did not think they would treat us right. 
Finally we were convinced that they meant 
what they said, and we went. When we got 
here to San Francisco, it was rather late, and 
we went to a hotel. * * * The clerk showed 
Mr. Diggs and Miss Warrington to one room 
and Mr. Caminetti and me to an adjoining one. 
They registered before that. We went into the 
room, Mr. Caminetti and I, I expecting that 
as soon as the clerk left Miss Warrington and 
I would take one room and Mr, Diggs and Mr. 
Caminetti the other. I waited until the clerk 
got out, so as not to cause him to be suspicious, 
and as soon as the clerk left I started toward 
the door of the room which Mr. Diggs and 
Miss Warrington occupied. And just pera 
I reached it T heard the key turn in the lock 
so I went to the door and tried it and it was 
locked. This was the door connecting the two 
rooms. J knocked at the door and I called 
but nobody answered. I must have called off 
and on for an hour. I continued knocking and 
ealled ‘Marsha’ for a long time but nobody 
answered. Then I went around to the other 
door and that also was locked. I went to both 
doors and nobody answered me at all. Then 
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I came back in the room. JI knocked for such 
a long time that Mr. Caminetti told me that if 
I didn’t stop making such a noise thev would 
come and put us all out, so I stopped finally 
and I went back to the room with Mr. Cami- 
netti and stayed there all night but did not 
sleep. I don’t think I took ” oft any of my 
clothing, that I remember, that night. The next 
morning we had breakfast and then we rode 
around a while, My. Diggs had to get a new 
tire for his machine and we expected to get 
home that night which was Sunday night; we 
spent almost the whole afternoon looking fora 
place where we could buy a tire. Finally he 
got one and we started towards San Jose. This 
was about four o’clock. * * * Then Mr. 
Diggs told us and Miss Warrington, too, that 
she did not think we would have time to get 
home that night, they said it was too late 
then to start out for home in the hope of 
getting home before verv late, and so thev said 
the only thing left to do was to stay in San 
Jose that night.’’ 


Poor Marsha Warrington at that time had long 
since passed her November experience in Diges 
office and their illicit relationship had evidently 
been fully established. 


Miss Norris continues: 


(273) ‘‘When we arrived in San Jose we 
had dinner first and then went to a hotel and 
staved all that night. I occupied a room with 
Mr. Caminetti and Miss Warrington another 
room with Ma. Diggs.” 


According to the story of Miss Norris, Caminetti 
only consummated his foul purpose of possessing 
himself thoroughly of the body of Miss Norris dur- 


ing the sojourn in the Reno bungalow. Before 
reaching Reno she had, during the greater part of 
the night, occupied the same berth with Caminetti 
in the drawing room of the Pullman car on which 
they traveled. Speaking of the first day in Reno, 
at page 274, Miss Norris testified as follows: 


“My. Diggs and Mr. Caminetti went over 
to the clerk’s desk in the office of the hotel and 
reserved three rooms, a suite of rooms. And 
we were shown up to our rooms. Mr. Diggs 
told us that he had registered as Mr. Enright 
and wife, and Mr. Caminetti registered as Mr. 
Ross. The rooms were adjoining. We stopped 
at that hotel one night. There were three 
rooms, two bedrooms and a sitting room. J/r. 
Caminetti and I occupied one and Mr. Diggs 
and Miss Warrington the other. I discarded 
most of my wearing apparel that mght.”’ 


After the first night spent in the Riverside Hotel, 
the bungalow was secured for the party. Speak- 
ing of the bungalow, Miss Norris said: 


(275) ‘‘Ultimately all four of us reached 
the bungalow and remained there three nights 
during which time we were supplied with pro- 
visions. Mr. Diggs did most of the ordering. 
Miss Warrington and I left the cottage once 
and took a walk about two blocks. Mr. Diggs 
and Mr. Caminetti told us not to leave the cot- 
tage under any condition. Mr. Diggs and Miss 
Warrington occupied the front bed room and 
Mr. Camrnettt and I the back bed room. Mr. 
Caminetti and LE had sexual intercourse in that 
bungalow. Ie sad he would marry me, and 
I believed him. 

(277) I never had sexual intercourse with 
Mr. Caminetti prior to the sexual relations T 
had with hin in the bungalow. IT swear posi- 


tively to that. I never had sexual relations 
with any man tn my whole life outside of Mr. 
Caminetti and Mr. Caminetti knows that. He 
admitted that to me himself many times.” 


Speaking on the subject of intoxicants, Miss Nor- 
ris testified at page 287: 

‘‘T never had much experience in drinking 
intoxicating liquor before [ met Mr. Diggs and 
Mi. Caminetti.”’ 

This story as told by Lola Norris of her rapid 
transformation between the latter part of October, 
1912, and the middle of March, 19138, abundantly 
justifies the findings of the jury that Maury LI. 
Diggs was responsible for her transportation in 
interstate commerce between Sacramento, Califor- 
nia, and Reno, Nevada. Her story is uncontra- 
dicted. It shows that the intimate relationship 
developed between F. Drew Caminetti and_ this 
young girl not vet twenty years of age, was of the 
direct procurement of Diggs himself. It was 
through Caminetti that Diges effected the combi- 
nation of four which resulted in the breaking up 
of two families and the absolute disgracing of four 
several homes. 


PRIOR TO THE RENO TRIP FULLY TWO WEEKS HAD BEEN 
SPENT BY BIGGS AND CAMINETTI IN THEIR EFFORTS TO 
INDUCE THE WOMEN TO BECOME PARTNERS WITH THEM 
IN THE FLIGHT. 


Two wecks were spent in argument, inducement 
and threatening before the two girls were finally 
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prevailed on to make the Reno trip in company 
with Diggs and Caminctti. 


At page 321 Diggs himself testified as follows: 


“‘T saw Marsha Warrington about two weeks 
and one day before March 9th, on a levee at 
Sacramento and had a conversation with her; 
Marsha and I had an engagement to go out 
that evening in the machine and we went 
riding.”’ 


The conversation referred to the intimacy be- 
tween himself and Marsha and the desirability of 
his getting out of town. In that conversation Diggs 
claims that he told Marsha that it was best for both 
of them to discontinue their relations. He said: 


(322) I guess we were talking for half an 
hour there, then we went home. I took Marsha 
home and she got out within about a block of her 
house and walked home alone, and upon leaving 
me she said I guess I won’t see you any more for 
two weeks and I said no. * * * The next 
morning [ called her on the telephone. She 
was very much surprised to know that I was 
still in town. * * * J think we met the 
next day, and had lunch together at the Peer- 
less restaurant. I called her up a couple of 
times between the time on the levee and the 
time Mi. Diepenbrock spoke to me in O’Brien’s 
saloon at Sacramento. It was a week before 
we left Sacramento.”’ 


From the Sunday preceding their departure on 
the midnight train until Wednesday in the middle 
of that week, Diggs was in hiding at a room in 
the Columbia Hotel in Sacramento (Ree. 327). 


29 


SUGGESTIONS OF DIVORCE AND REMARRIAGE. 


In the various conversations among the four pait- 
ies to the illicit relationship, the subject of divorce 
by Diggs and Caminetti from their wives and sub- 
sequent remarriage to the Warrington and Norris 
girls was frequently the topic of discussion. 


With reference to this subject Marsha Warring- 
ton testified at pages 230-231, as follows: 


“Q. Just state what Mr. Diggs said to you 
eoncerning the relations which then existed and 
had existed between himself and his wife? 

A. He said they were unpleasant relations. 

WItNEss (continuing). He said they did not 
get along together at all and that he was un- 
happy with her, and he wanted to leave town. 
I had an affection for Mr. Diggs at that 
time. Before we took the trip he spoke to me 
several times concerning his relations with his 
wife, and said he had affection for me. He 
referred to this subject very often and said he 
eared more for me than he did for his wife 
and I believed he did. And he manifested it bv 
kissing me. Marriage was also discussed be- 
tween us during the two weeks prior to the 
trip. He said he would get a divoree from his 
wife and marry me. 

(235) During 'that two hours’ conversation 
he stated that Mr. Caminetti was going along 
with Miss Norris. JIe also said he would get a 
divorcee from his wife, and that Mr. Camr- 
netti would get a divorce from his wife and 
marry Miss Norris.”’ 


The same subject was referred to by this witness 


again at page 240: 


“While at the bungalow Mr. Diggs promised 
to get a divorce from his wife and marry me, 


and Mr, Caminetti said he would do the same 
and marry Miss Norris.” 


Referring to the same subject Lola Norris testi- 
fied at pages 261-2, as follows: 


‘‘Between the date of this first event of the 
latter part of October, 1912, and the time the 
four of us left for Reno, we met three or four 
times a week, and I remember hearing Mr. 
Diggs talking about the relations which existed 
between himself and his wife. He said he was 
not very happy with his wife; he made that 
statement a number of times. Mr. Caminetti 
also told me he was not living happily with his 
wife; he told me several times that he and his 
wife had about agreed to separate. * * * 
Mr. Maury I. Diggs told me over the telephone 
on one occasion that he and his wife had posi- 
tively agreed to separate and that his wife was 
going to apply for a divorce Within a few davs. 
This was some time before the trip to Reno. 
Mr. Diggs spoke a number of times in the 
presence of Miss Warrington about not being 
happy with his wife?”’ 


No denial of the statements of these two wit- 
nesses is found anywhere in the record. 


ARGUMENTS ADVANCED TO INDUCE THE GIRLS TO ACCOM- 
PANY DIGGS AND CAMINETTI ON THEIR TRIP. 

From the time of the first conversation between 
Diggs and Marsha Warrington on the levee at 
Sacramento until the time of their departure, two 
weeks later, the matter of flight was a frequent 
subject of discussion between Diggs and Caminetti 
and the two girls. These conversations occurred 


some in the Peerless restaurant, some in the Saddle 
Rock restaurant and some at the room temporarily 
occupied by Diggs while in hiding at the Columbia 
Hotel. 


Speaking of the Columbia Hotel meeting, Diggs 
himself testified at page 335: 


“During the last week ending March 9th, 
Miss Warrington and Miss Norris met me at 
the Columbia Hotel, they came up and seen me 
about 4 o’clock in the afternoon. I think that 
either Mr. Caminetti told them or I told them 
that I was there. I believe that I called Miss 
Warrington up. Miss Warrington came up 
there. It was in regard to our conditions. The 
specific arrangement was for all to come up 
there, whether it was on mv suggestion or on 
Mr. Caminetti’s, I have forgotten which. I 
told her that I thoroughly and positively made 
up my mind to leave town.’’ 


At page 233 Marsha Warrington testified: 


‘‘In these conversations, including this one, 
he said he would get a divorce from his wife 
and marry me. I conversed with him from 
2 o’clock to 5:30. He told me about all the 
things that would happen if I did not go with 
him. Mr. Caminetti and Miss Norris were 
also there.’ 


THE ELEMENTS OF COERCION IN THESE ARGUMENTS MADE 
TO INDUCE THE GIRLS TO CONSENT TO BECOME 
PARTNERS IN FLIGHT—THREATENED PUBLICATION IN 
THE SACRAMENTO BEE NEWSPAPER AND ARREST ON 
WARRANTS OF THE JUVENILE COURT. 


In referring to the prolonged conversation held 
between Diggs and the two girls on the afternoon of 
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the Sunday on which they prepared for their depar- 
ture Marsha Warrington says: 


‘We were to meet at 29th and J Streets. 
Before meeting Mr. Diggs on that occasion 
Miss Norris and I had come to the conclusion 
we would not go. And we both met Mr. Diggs 
and told him we had changed our minds about 
going—that we would not go.” 


These declarations were made by the two girls 
to Diggs on the Sunday afternoon, a few hours 
before their flight, though they had on the preceding 
day, Saturday, at the Peerless restaurant, as a re- 
sult of the protracted argument there made, already 
eoncluded to go. 


Continuing with reference to the Sunday after- 
noon conversation at the park the witness said 
mut aer : 


(234) ‘‘This was at the corner of 29th and 
J Streets, Sunday afternoon. We then went to 
the park located near that place, and conversed 
for about two hours about the trip. We said 
we would not go and he said we had to go. We 
discussed it pro and con for two hours. He 
said that his lawyer had told him—he reviewed 
those things that he had said before, and that 
the next day before the afternoon was over they 
would have warrants at our house and arrest 
us, and that their wives would prosecute us to 
the fullest extent of the law, and that we would 
be sent to the Reform School and that everybody 
in town would know about it, and that we had 
to yo, that was all there was to it, that there was 
no need to argue at all.’’ 


es) 


At page 232 the witness Marsha Warrington, 
speaking of the Reno trip, said: 


“That trip was discussed every time we met 
during those two weeks. In addition to those 
matters to which I have already testified, upon 
these occasions when the four of us would be 
together, Mr. Diggs said everybody in Sacra- 
mento knew all about it, and they were going to 
publish it in one of the papers, and that we 
would be sent to the reform school, that they 
had our names at the Juvenile Court, and there 
would be warrants out for our arrest the neat 
day if we did not go ox rather, did not go away, 
and we would be put through the third degree 
—by the Juvenile people I suppose or by the 
policeman. Mz. Caminetti did not say very 
much he just seemed to agree with him. Miss 
Norris and I said we could not go.’’ 


The same witness speaking at page 235 with 
reference to a discussion of the matter in the Saddle 
Rock restaurant shortly before train-time said: 


“Went back to the Saddle Rock and met 
Diggs and Caminetti who were waiting for us 
in a box on the main floor of the dining room. 
This was about nine o’clock Sunday night. 
While we were there we were discussing where 
to go. Mr. Diggs said he did not know whether 
to go to Salt Lake, Reno or Los Angeles. Thev 
finally made up their mind to go to Reno; 
this was suggested by Mr. Diggs, and they said 
that we would have to ao now and could not 
back out. There was some attempt on our part 
to do so. We said for them to go on but we 
would just as soon stay and take chances, with 
all that was coming out the next day. They 
said no it was too late, we could not back out 
then.” 


30 


Lola Norris, at pages 264-5, testifies on the same 
subject. After Caminetti had announced that they 
had concluded the best thing to do was for all four 
to go away, she said: 


“T said I would not think of going. (265) 
When. I left Mr. Diggs he said ‘Well, goodbye, 
you might not see me again, I might be gone 
to-morrow morning’; and Mr. Caminetti said 
that in all probability he would go too. That 
was on Monday night.’”’ (Less than a week 
before the departure.) “I said I absolutely 
would not go. There was quite a lot of talk 
about Miss Warrington and myself going to 
the Reform Sehool if we stayed, both Mr. 
Diggs and Mr. Caminetti made that suggestion. 
I saw Mr. Caminetti almost every night that 
week. 

% * % * * 

‘“The topic discussed was about leaving home. 
Mr. Diggs generally took the initiative. They 
told us that the police had found out that we 
had been going out with them, that our names 
were on the record in the police court, and that 
in a few days warrants were going to be rssued 
for our arrest and we would be summoned to 
appear before the Juvenile Court. They told 
us, they said, ‘our wives know about it and 
would probably sue us for alienating their 
husband’s affections,’ and that also in all prob- 
abihty they would start actions: for divorce 
naming Miss Warrington and me as corespond- 
ents and this, they told us, was punishable by 
a term i prison, * * * Mr. Diggs told 
us that his attorney had told him to take his 
advice and get out of town as quick as he 
could and take the girls with him. He often 
told us that Mr. Harris was his attorney. He 
told us every day that he was paying his 
luwyer a large sum of money to keep the affair 
out of (266) the newspapers, but we always 


said we could not go. The first time we agreed 
to go was on the Saturday before the Sunday 
we left, this was at the Peerless restaurant, 
where we were possibly two hours and a halt 
that afternoon discussing the trip, going away.”’ 


Referring to the matter of the Juvenile Court, 
the same witness Norris testified at pages 244-249, 
as -follows: 


‘“T also remember meeting Mr. Diggs in a 
hotel in Sacramento during the last week of 
my stay in Sacramento. I went there at his re- 
quest. This was at the Columbia Hotel where 
Mr. Diggs was hiding in fear of being arrested. 
He said some policemen were after him for some 
fictitious check or something that he had 
passed.”’ 


As a matter of fact Diggs himself testified at 
page 350 that he was served with a warrant on 
the Wednesday following the Monday on which 
the meeting had been held in the Columbia Hotel. 
That warrant was in connection with his issuing 
a check when he had no funds in the bank to pay 
the same. Following arrest on the warrant Diggs 
had made a trip to San Francisco the day follow- 
ing his leaving the Columbia Hotel and spent 
Thursday and Friday of that week in San Fran- 
eisco with his wife. 


His wife on page 365 speaks of this San Fvan- 
cisco trip as follows: 

‘*T remember when my husband was away 
for two or three days in hiding. After he came 
out of hiding I accompanied him on a trip 
to San Francisco. We came down on Thursday 


and went home on Friday. I went home with 
niin. 77 


The witness, Lola Norris, in speaking further on 
the subject of the arguments made to induce her 
and Marsha to make the trip, and in referring 
especially to the argument on the subject held 
in the Peerless restaurant on Saturday, testifies: 


(266) ‘They told us that as soon as we were 
served with warrants the newspapers would 
have a big account of it. When we first started 
to discuss the subject I said I could not go, 
and then after we talked about it for such 
a long time we were finally convinced, Miss 
Warrington and I, that it was the only thing 
left for us to do, that we would have to go if 
we wanted to avoid a scandal. I told them I 
did not know how my mother would stand the 
shock and they said they thought she would 
get over it all right. Mr. Diggs said, ‘It takes 
bullets to kill, and other people have got over 
things worse than that’, and both Mr. Camin- 
etti and Mr. Diggs said, ‘if you think that 
is going to kill your parents, how do you think 
they will feel if you stayed home here and a 
big lot of notoriety and scandal comes out here, 
and you are in the scandal, don’t you suppose 
they would rather have vou away than have 
meu Stay here. * ~*~ *" What was the free 
time Marsha Warrington and I agreed to go 
away.’ 


Referrmg to the discussion of the matter on 
Sunday afternoon in the park, Lola Norris testified 
further: 


(267) ‘‘After leaving Mr. Diggs and Mr. 
Caminetti the preceding afternoon’’ (when the 
girls had first given their consent to go) ‘‘and 
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meeting them on Sunday afternoon I had 
changed my mind about going. Miss Warring- 
ton and I had decided the mght before that 
we were willing to stay home and take the 
consequences; and we talked it over while we 
were going to mect Mr. Diggs; and when we 
finally did meet him, we told him that we 
had considered it and we thought if any dis- 
grace were likely to arise we were willing to 
stay home and bear it; but if they thought 
it was so necessary for Mr. Caminetti and Mr. 
Diggs to go and leave us at home we were will- 
ing to bear any of the disgrace. My. Diggs 
said that was absolutely foolish to talk lke 
that, that if I were as familiar with the actual 
condition of affairs as he was I would not 
hesitate for a minute and that I would have 
been out of town over a week ago. He said 
that we were all absolutely ruined in Sacra- 
mento. * * * He said everybody would 
scorn us, that our former friends would not 
have anything to do with us, that evervbody 
would point us out as the two girls who were 
connected with that Diggs affair, so he said 
we should go with them, and they were to get 
divorces and marry us. And after a two hours’ 
conversation with Mr. Diggs we finalv agreed 
to go, and made an appointment to meet them 
at the Saddle Rock restaurant in Sacramento.’ 


Even after this extremely reluctant consent, at the 
subsequent meeting in the Saddle Rock restaurant 
the same evening, the following happened as Miss 
Norris testified: 


(268) “‘We then got on a car and rode down 
to the Saddle Rock restaurant, and mct Mr. 
Diggs and Mr. Caminetti there, and remained 
there about two hours and a quarter, T guess. 
* * * Mr. Caminetti remained there ahout 
half an hour. We asked them again if they 
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thought it was absolutely the only way that 
we could avoid any notoriety and they told 
us not to ask the question any more, that we 
had asked tt enough already, that it was childish 
to talk about it and that EMe% had told us enough 
about at.’’ 


Then again at the station Lola Norris wished 
to avoid taking the trip. At page 269 she testifies: 


‘TI left the restaurant with Mr. Diggs and 
Miss Warrington; we went to the depot; we got 
there just about ten minutes before the train 
left. (10:30 P. M.) 

Mr. Caminetti had not returned, then Mr. 
Diggs told Miss Warrington and me that we had 
better go with him and let Mr. Caminetti come 
on later. J then said I thought I would go 
home and he said not to act so foolish that I 
had started out and that I had better come on 
with him as I had started in the first place.’ 

(270) ‘‘I asked Mr. Diggs why he did not 
go alone and he said ‘Why he wouldn’t think 
of it—he thought too much of Miss Warring- 
ton and me to leave us in such a state.” * * * 
He went to telephone and said he found Mr. 
Caminctti, and said that he said that he would 
be at the Saddle Rock restaurant in time for 
the next train, to meet us there in time for 
the next train and leave for Reno, that train 
left somewhere around twelve o’clock, I think. 
Then the three of us went to the Saddle Rock 
restaurant and Ieft just before the train left 
for Reno. Mr. Caminetti came just in time to 
get the train, then the four of us went to the 
depot and Mr. Diggs bought the tickets.” 


a) 
ct 


THERE WAS NO TRUTY IN THE STORY THAT COMPLAINTS 
WAD BEEN MADE TO THE JUVENILE COURT OR THAT 
WARRANTS WERE ISSUED OR WERE ABOUT TO BE 
ISSUED FOR THE ARREST OF THE WARRINGTON AND 
NORRIS GIRLS. 


Notwithstanding the persistency with which the 
argument was urged upon the Warrington and Nor- 
ris girls that complaints had been made in the 
Juvenile Court involving them as defendants on 
criminal charges and that warrants for their arrest 
had been or were about to be issued, the fact is that 
no such complaints had been made nor had any such 
warrants issued, nor were they about to be served. 


M. J. Sullivan, the probation officer connected 
with the Juvenile Court was called as a witness. 
He testified: 


(291) “‘I was probation officer during the 
months of February and March, 1913. I am 
connected with the Juvenile Court as proba- 
momoncer, ~ ~*~ ~ During the month ot Men 
ruary and March, 1913, I was familiar with 
verv nearly all complaints made in the Juvenile 
Court concerning minors or concerning any 
other subject. 

Q. Prior to the 10th day of March, 1913, 
had any complaint of any kind to your knouwl- 
edge been made to the Juvenile Court or to any 
of the officials of the Juvenile Court of Sacra- 
mento County concerning Marsha Warrington 
Calon NOR st = * 

(292), A. Nowe * =  * 

The policy of the Juvenile Court is to keep 
as much seerecy as possible in order to avoid 
publicity. I refused at any time to give any 
news to the press. J never heard Lola Norris 
or Marsha Warrington’s name mentioned from 
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Judge Hughes, or from any other source until 
the articles were published in the newspapers.” 


The publications in the newspapers, referred 
to by the witness, were not made until after the 
arrest of the parties and the return from Reno. 
As a matter of fact, no complaint had been lodged 
with the officials of the Juvenile Court nor any 
warrant issued for the girls, Lola Norris and 
Marsha Warrington, or for either of them, prior 
to the Reno escapade. Yet the lodging of com- 
plaint with the officials of the Juvenile Court, or 
the actual or impending issuance of warrants for 
the arrest of the two girls were arguments most 
strongly urged upon them to coerce them into flight. 


THERE WAS NO FOUNDATION FOR THE THREAT THAT THE 
SACRAMENTO BEE WAS ABOUT TO PUBLISH THE FACTS 
WITH REFERENCE TO THE RELATIONSHIP OF DIGGS AND 
MARSITA WARRINGTON AND CAMINETTI AND LOLA 
NORRIS. 

Just as persistently as the threat of Juvenile 
Court proceedings and arrest was urged upon them 
was the suggestion made to these frightenend girls 
that the Sacramento Bee was about to publish the 
facts in connection with their illicit connection with 
the defendant and his associate. To set this matter 
at rest counsel for the government during the trial, 
called the managing editor of the Bee, John S. 
Chambers. Chambers testified: 


(288) “I am the managing editor of 
the Sacramento Bee. * * * Ags such man- 
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aging editor I occupied or kept myself fully 
informed as to articles which were being pub- 
lished from time to time in the columns of 
the Sacramento Bee. I keep in touch with 
the various editors of the different depart- 
ments and with the reporters themselves, and 
frequently have proofs sent to me before they 
appear in the paper. Before an article is 
published concerning, we will say, the repu- 
tation of any of the people residing in or 
about Sacramento, it is first submitted to me. 
* * * Priop to the 1th day of March, 
1913, to my knowledge, there had not been 
any articles prepared or written for publica- 
tion in the “Sacramento Bee’ in which the 
names of those two girls or either of them 
was referred to. The ‘Sacramento Bee’ had 
not, to my knowledge, any intention, prior to 
the 10th day of Muareh, 1913, of publishing 
any article relating to or involving Miss 
Marsha Warrington or Miss Lola Norris or 
any escapade am which wt was claimed either 
one of these two young ladies was involved.” 


G. A. Putnam, the sporting editor of the Bee, 
was called as a witness for the defendant. In his 
examination by Mr. Devlin, he said: 


(312) “TI reside in Sacramento and am the 
sporting editor of the ‘Sacramento Bee’, [I 
mean I am the editor of the sporting column. 
I know Marsha Warrington. I have known 
her for about four vears, and also know Lola 
Norris. ”’ 


The witness testified as to having advised Marsha 
Warrington to discontinue her relations with Diggs. 


esq : 


‘*T told her what I had told her hefore, to 
lav off with this fellow. She said that she 
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certainly would. I saw her on Saturday, 
the day previous to the day she left for Reno; 
she rung up the office and wanted to see me. 
She said that Lola Norris had come to her 
and said that she had heard that the ‘Saera- 
mento Bee’? was about to publish a story and 
she asked me if that was true, 

(313) and T said no, that the ‘Sacramento Bee’s’ 
policy was to hold out all such things as that, 
and they never run names and that anyway, 
that nobody had a story on that subject at all 
and they didn’t know they were going together. 
This was Saturday before they went to Reno, 
at noon. She rang up the telephone girl and 
gave her her number. I told her there was not 
any storv in the ‘Bee’ and that no newspaper 
would ever run a story about girls going with 
fellows. * * * She said Miss Norris was 
worried, she was afraid the matter was to be 
given publicity in the ‘Sacramento Bee’—she 
might have said other papers, I don’t know; 
if told her that was foolish, * * * I told 
her she was going out again with Diggs and 
she said she went “out only three or four times 
lately with him anyhow. I told her she had 
better cut it out, and J said he was not any 
good, and he had a bad reputation, and if she 
didn’t she certainly would be seen with him 
and it would ruin her character there in town, 
and also her reputation and hurt her father 
and her family.”’ 


On cross-examination by Mr. Sullivan, referring 
to his conversation with Marsha Warrington, he 
Saad: 

“The conversation took place on a Saturday 
afternoon, the Saturday before she left. * * * 
I asked her again if she had gone out with 


him since the last time I saw her. She said 
ves; I told her in that conversation to stop it 
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because Digg’s reputation was bad. The Bee 
positively never intended to publish any article 
concerning the escapade or the conduct of Miss 
Warrington, Miss Norris or the defendant or 
Caminetli for I was the only one in the office 
—no one knew in the ‘Sacramento Bee’ office 
at all about this thing, it was a surprise to 
evervone.”’ 


THE CONSENT OF THE GIRLS TO BECOME ASSOCIATES WITH 
DIGGS AND CAMINETTI IN THEIR FLIGHT WAS NOT 
VOLUNTARY. 

As we have seen in preceding pages, Diges started 
in with his arguments on Marsha Warrington to 
bring about her association and that of Lola Norris 
with him in his flight, in a conversation held with 
her on the levee in Sacramento two weeks before 
the flight. From that time on until the evening 
of their departure the matter had been in like 
manner thoroughly impressed upon Lola Norvis. 
Both girls as we have shown in the preceding pages 
repeatedly and persistently declined to accompany 
their lewd associates in their flight. 


As Marsha Warrington said at page 253: 


“T went willingly after I had been scared 
Tmo 3t.” 


The first time the girls consented to join in the 
flight was at the Peerless restaurant on the after- 
noon of Saturday, the day before their departure. 
There the same arguments which had been used by 
Diggs and Caminetti during the preceding two 
weeks were again and again impressed upon these 
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two young girls. They were threatened with prose- 
eutions by their wives for alienation of affections, 
possibly resulting in imprisonment; threatened with 
warrants from the Juvenile Court involving their 
immediate arrest, when as a matter of fact no com- 
plaints against them or either of them had been 
urged upon that court, nor any warrants issued or 
proposed. They were threatened with publication 
in the ‘‘Sacramento Bee’’ when as a matter of fact 
it was neither the purpose hor the policy of the 
“Sacramento Bee’? to make any such publica- 
tion, and when, as a matter of fact, the only one 
connected with the ‘“‘Sacramento Bee’? who knew 
of the affair, was a friend of the two girls and 
had given assurance that no such publication was 
to be made. And yet, in the face of the consent, 
coerced—absolutely wrung by fabricated fear from 
the girls, while a condition of desperation really 
brought on by Diggs and his associate, Diggs’ coun- 
sel urge upon this court, with seeming seriousness, 
the claim that both Lola Norris and Marsha War- 
yington were accomplices of Maury I. Diggs and 
F. Drew Caminetti in their violation of the White 
Slave Traffic Act. To us the contention seems 
absurd, but apparently counsel for Diggs seem 
obsessed by the idea that these two twenty-year old 
girls were actually accomplices of their associates 
when those two criminal associates deliberately 
committed the offenses denounced by the White 
Slave Traffic Act. These two elegant and dis- 
tinguished gentlemen, in their own judgment so 
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immeasurably superior to the miserable mortals who 
engage in the vile white slave traffic, would actually 
have this court believe that these two young girls 
were their accomplices in a deliberate violation of 
the ‘‘White Slave- Traffic Act’’. 


INCIDENTS OF THE TRIP TO RENO. 

Following the afternoon conference between the 
two girls and Diggs at the park, the first meeting 
at the Saddle Rock restaurant was held, which 
lasted until well along in the evening. Even at 
that meeting the girls again tried to recall the con- 
sent which had been extorted from them on the 
Saturday afternoon preceding, and again foreed 
from them by Diggs in the park meeting earlier 
on that Sunday afternoon. 


Poor little Lola Norris up to almost the very 
moment before the leaving time of the midnight 
train, tried to break away from the consent which 
had been wrung from her. To the very last the 
girls, notwithstanding their first consent, mani- 
fested a disposition to face the disgrace and stay 
with their families. 


At page 236 Miss Warrington testified: 


“After Mr. Diggs, Miss Norris and myself 
reached the depot, the train came in and I told 
Mr. Diggs to go on and take the train, and that 
I was perfectly willing to stay in Sacramento 
and would not go with lam. He said no, that 
he wanted me to go.’’ 


Caminetti not having been in time for the earlier 
train, Diggs reached him by telephone and arranged 
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a further meeting of the party with Caminctti 
at the Saddle Rock restaurant. 


Speaking of this Miss Warrington testified: 


(236) ‘‘When Mr. Caminetti reached there 
he said he had some money and that we would 
go on the next train. We then left the Saddle 
Rock and went to the depot, reaching it about 
12 o’clock. Mr. Diggs said for us to wait and 
he would get the tickets; we wated and he got 
the tickets at the ticket office in the depot. I 
waited with Mr. Caminetti and Miss Norris, 
then the train came and we got on. It was an 
ordinary Pullman car, and Mr. Diggs got «a 
drawing-room from the Pullman conductor and 
he paid for it. We waited until it was made 
up, then the four of us entered. Mr. Diggs, 
I think, ordered the porter to make up the 
drawing room. There were three beds—the 
upper and lower berths and a little side bed. 
We all went to bed right after we entered the 
room. Miss Norris and Mr. Caminetts had the 
upper berth and Mr. Diggs and I had the lower 
berth. Miss Norris got in the upper berth 
two or three minutes after we entered the 
room. JI think she got her clothes off up 
there, her shoes, her skirt, and her waist and 
her hat. Mr. Caminetti got in the berth the 
same time she did. I think he took his clothing 
off up there. JI got in the lower berth first. 
Before getting into it I took off my skirt and 
waist and pumps. Mr. Diggs took off his shoes 
and coat and I think he took off his trousers 
and his outer shirt. * * * Isaw Mr. Diggs 
give the tickets to the conductor.”’ 


Lola Norris’ story of the incidents of the trip is 
shown at page 270, lines 18 to 30, and page 271, 
lines 1 to 12. In the main it agrees in detail with 
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the story as given by her friend, Marsha War- 
rington. In concluding it she says: 


‘“We reached Reno about eight or nine o’clock 
next morning.” 


At page 273 the same witness says: 


‘‘T recall when the train reached Truckee. 
We arose about an hour and a half before the 
train reached Reno. Upon our arising in the 
morning Mr. Diggs said that they would get 
a cottage when we got into Reno. Al four 
of us were to live in the cottage.” 


Referring to the time of reaching Reno Miss 
Warrington said: 

(238) ‘I remained in the berth with the 
defendant Diggs until about: eight o’clock the 
next morning, I think. Mr. Diggs got out 
first. Mr. Caminetti, I think, got out of the 
upper berth first. I recall reaching Reno that 
morning. It was before noon, I think, the 
first place we went was to a cafe to have our 
lunch. * * * Then My. Diggs and Mr. Cam- 
inetti went to the real estate firm, I think.” 


DIGGS, BY CAMINETTYS CONSENT, WAS “BOSS” OR MANAGER 
OF THE MOVEMENTS OF THE PARTY ON THE TRIP. 

In all things from the initial meeting in October, 
1912, down to the discovery of the party of voyagers 
in the Reno bungalow on March 14, 1918, Diggs 
and Caminetti acted together in the pursuit of 
their common purpose,—the debauchment of these 
two young women. 


It was especially arranged, just on the eve of 
their departure, that Diggs should be ‘‘boss’’ or 
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manager of the movements of the party. At page 
287 the following is shown in the testimony of Lola 
INOITIS : 


‘fAt the Saddle Rock restaurant just before 
leaving Mr. Caminetti gave me some money and 
told me to buy my own ticket to Reno. Myr. 
Diggs saw him give it to me, and he said that 
he would buy all the tickets, that it would never 
do for us to separate, and for Miss Warrington 
and I to go together and they go together, 
away from us. And he said—we had been 
talking about places to go, and they had sug- 
gested several places, and Mr. Diggs said it 
would not ‘do for every one to have suggestions, 
that each one of course thought his was the 
best, and that someone would have to manage 
the affar, somebody would have to be the boss, 
‘now who will it be’; and Mr. Caminetti sad 
“Well, [ name you to be the person to manage 
the trip’, and so he considered himself the boss.”’ 


SUITE AT REVERSIDE HOTEL. 


The departure from Sacramento had been made 
shortly after midnight of March 9-10, 1913. After 
lunching at a cafe the parties went to the River- 
side Hotel in Reno. The girls had been directed to 
proceed first to the hotel while the men secured 
a cottage or bungalow in which they might live. 


Marsha Warrington says: 


(239) “'Phey said we should go to the hotel 
and wait for them and they would try and 
rent a house for one month at least. I think 
they said they were going to stay in Nevada 
about six months. * * * They told us that 
when we reached the Riverside Hotel we should 
wait there until they returned. They returned 


about 5 o’clock. Then they registered, after 
which we went upstairs to the suite of three 
rooms, two bed-rooms with a sitting room be- 
tween. We occupied these rooms just one 
night and left about 9:30, I think, next morning. 
Myr. Caminetti and Miss Norris had one and 
Myr. Diggs and I had the other room. We ve- 
tired about 10:00 o’clock. We all discarded our 
wearing apparel. Mr, Diggs oceuped the bed 
with me and Miss Norris occupied the other 
bed with Mir. Caminetti.”’ 


Speaking about registering Lola Norris said at 
page 274: 

“Mr. Diggs and Mr. Caminetti went over to 
the clerk’s desk in the office of the hotel and 
reserved three rooms, a suite of rooms. Mr. 
Diggs told us that he registered as Mr. Enright 
aud wife, and Mr. Caminetti registered as Mr. 
Ross. * * * There were three rooms, two 
bedrooms and a sitting-room. dMWr. Caminettt 
and IL occupied one aud Mr. Diggs and Miss 
Warrington the other, I discarded most of my 
wearing apparel that night.’ 


AFTER THE FIRST NIGHT SPENT AT THE RIVERSIDE HOTEL 
THE PARTIES DURING THEIR STAY IN RENO ON TUESDAY, 
WEDNESDAY AND THURSDAY NIGHTS OCCUPIED ROOMS 
IN A BUNGALOW RENTED BY DIGGS, COMPORTING THEM- 
SELVES AS HUSBANDS AND WIVES. 

As we have seen above, while in Reno, Diggs went 
by the name of Enright, designating Marsha War- 
rington as his wife, and Caminetti went under the 
name of Ross, Lola Norris being also recognized as 
Innis wife. 


During Monday the two men had arranged to 
rent during their stay in Reno, a cottage or bung- 
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alow. The negotiations were conducted with a man 
by the name of Mergen, employed by the firm of 
Peck, Sample & Co., real estate agents. 


Mergen testified at page 200: 


“T recall negotiating with Mv. Enright on the 
OL NOL March, 1913, for the venting of that 
cottage. * #0 % "The name Enright was 
given me by himself. I would recognize the 
man again if I saw him in this count hoo 

Q. Will you kindly look around and see if 
he is here? 

A. He is right there, with his hand up to 
his face. 

Mr. Rocur. You will concede, gentlemen, 
that that is the defendant. 

Mr. Dreviin. Yes.’’ 


At page 284, speaking of the names by which the 
parties were known at Reno, Lola Norris testified: 


‘“T knew that Mr. Caminetti went by the 
name of Ross at Reno and that I was going by 
the name of Mrs. Ross, and that Mr. Diggs and 
Miss Warrington were going by the name of 
Enright and wife.’’ 


During the several days of their stay in the se- 
clusion of the Reno bungalow the parties comported 
themselves according to the names they bore re- 
spectively, as husbands and wives. Marsha War- 
rington said at page 240: 

“While at Reno I had sexual relations with 
Mr. Diggs.’’ 
At page 275 Lola Norris testified: 


“Mr. Diggs and Miss Warrington occupied 
the front bedroom and Mr. Caminetti aud I the 


back bedroom. My. Caminetti and I had sexual 
intercourse in that bungalow. He said he would 
marry mine and I believed him.”’ 


In her testimony given on the preceding pages of 
the brief, Lola Norris testified: that the first time 
that Caminetti ever succeeded in his purpose of hav- 
ing sexual intercouse with her, was in the bungalow 
in Reno, Nevada. It was only there, at the end of 
their hurried trip from Sacramento, in interstate 
commerce, that Caminetti finally and fully accom- 
plished his purpose in the ruin of Lola Norris. Yet 
counsel for plaintiff in error Diggs exhibit what 
is intended to appear as a most righteous feeling of 
indignation because claim is made that any seduc- 
tion was accomplished as a result of what they are 
pleased to term the ‘‘Reno escapade’’. It is per- 
fectly obvious, as found by the jury, that Diges 
fully intended to continue while in Nevada his re- 
lationship with Marsha Warrington on the same 
lines that he had established during the disgraceful 
debauch in his offices in Sacramento. It is likewise 
manifest that it was his purpose to continue the or- 
ganization of the party of four until his comrade 
and confederate in crime, Caminetti, had finally ac- 
complished the purpose that he had set out as early 
as October 7th or 8th of the preceding year, to ac- 
complish. It is perfectly obvious, as found by the 
jury, that the purpose of both Diggs and Caminetti 
was that the two girls should cohabit as conenbine 
and mistress with the two men and that that re- 
lationship should be maintained in what thev re- 
garded as the seclusion or privacy of the Reno bung- 
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alow. Certainly, while staying in Reno they com- 
ported themselves in all particulars as men and 
women cohabiting as husbands and wives. As Mrs. 
Enright and Mrs. Ross, Marsha Warrington and 
Lola Norris were as designated in the indictment, 
and as characterized in the charge of the court, 
mistresses and concubines to Maury I. Diggs and 
F. Drew Caminetti. 


DISCOVERY AND BREAKING UP OF THE PARTY OF FUGITIVES 
ON FRIDAY, MARCH 14, 1913. 


The several parties were not allowed to rest very 
long undetected in the supposed seclusion of their 
Reno bungalow. On the 14th of March, in pur- 
suance to instructions from the Sacramento Chief 
of Police, Chief Hillhouse of the City of Reno, ac- 
companied by police officer Nichols and constable 
Reed, and Martin Besley of Sacramento, a friend 
of the Warrington and Norris families, made an 
early morning raid on the Reno bungalow, arous- 
ing the fugitive party from their beds. By direc- 
tion of the Sacramento officials, Diggs and Cami- 
netti and the tivo girls were taken into custody and 
a little later started on their way to their home city 
of Sacramento. 


Speaking of the coming of the officers, Marsha 
Warrington testified at page 240: 


‘“} remember the morning when Chief Hill- 
house came to the house. I was just going to 
get out of bed. Mr. Diggs was still in bed, it 
was about 8:50 in the morning, I think, I re- 
member Mr. Diggs going to the rear door when 
the officers cane. Mr. Diggs said to me it was 
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up to us whether he went to the penitentiary or 
not. He also said that if we were questioned 
by the officers, to shield them in whatever we 
said, and to tell them that Miss Norris and I 
had occupied the front room together and that 
Mr. Diggs and Caminetti had occupied the 
back room. 


On the train returning to Sacramento the As- 
sistant District Attorney of Sacramento County 
questioned the girls and their companions with ref- 
erence to the facts connected with their flight and 
their stay in Reno. Subsequently the matter was 
investigated by the United States Grand Jury and 
indictments were found against both Caminetti and 
Diggs under the White Slave Traffic Act. The in- 
dictment against Diggs is shown at pages two to 
eight of the record. It was filed on May 6, 1918. 
The first count charges that the defendant did will- 
fully, knowingly and feloniously, unlawfully trans- 
port and cause to be transported, and did aid and 
assist in obtaining transportation for and in trans- 
porting in interstate commerce from Sacramento 
* * * to Reno, in the State of Nevada, over 
the lines of railroad of the Southern Pacific Com- 
pany a certain girl, to wit, one Marsha Warring- 
ton, for the purpose of debauchery and for an im- 
moral purpose, to wit, that the aforesaid Marsha 
Warrington should be and become the concubine and 
mistress of the said defendant. 

The second count is in substantially the same lan- 
guage, the transportation, however, being of the 
girl, Lola Norris, and the party whose concubine 
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and mistress she was to be, being IF. Drew Cami- 
Me ULL, 


The third count charges that the defendant did 
willfully, unlawfully, and feloniously, knowingly 
procure and obtain and cause to be procured and 
obtained, and aid and assist in procuring and ob- 
taining, a ticket issued by the Southern Pacific 
Company at its office in the city of Sacramento 
* * * for passage between the city of Sacramento 
* * * and Reno in the State of Nevada, to be 
used by a certain girl, to wit, one Marsha Warring- 
ton. 


It is further charged in that count that the intent 
and purpose on the part of the defendant was that 
Marsha Warrington should give herself up to de- 
bauchery and for an immoral purpose, to wit, that 
the aforesaid Marsha Warrington should be and 
become the concubine and mistress of the said de- 
fendant. 


The fourth count is similar in character to the 
third count, referring to the procurement or aid in 
the procurement of the ticket, the transportation 
being with the intent and for the purpose that Lola 
Norris should give herself up to debauchery and 
for an immoral purpose, to wit, that the aforesaid 
Lola Norris should be and become the concubine 
and mistress of one F. Drew Caminetti. 


The fifth count charges that Diggs willfully, un- 
lawfully, feloniouslv and knowingly persuaded, in- 
duced and enticed, and caused to be persuaded, in- 
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duced and enticed the girl Marsha Warrington to 
be transported to Reno, Nevada, for the same pur- 
pose as declared in the first and third counts re- 
ferring to Diggs and Marsha Warrington. 

The sixth count was also for inducing, enticing 
and persuading, the victim of the inducement, being 
Lola Norris, and the purpose of the transportation 
being the same as alleged in the second and fourth 
counts of the indictment referring to Lola Norris 
and F. Drew Caminetti. 


The case was tried before Hon. W. C. Van Fleet, 
United States District Judge, during the month of 
August, 1913, and after argument was submitted to 
the jury and the verdict was returned on August 
20, 1918. The verdict of the jury was in this lan- 
guage: 

(396) ‘‘We, the jury, find Maury I. Diggs, 
the defendant at the bar, guilty on the first, 
second, third and fourth counts of the indict- 


ment, and no verdict on the fifth and sixth 
counts of the indictment.’’ 


The fifth and sixth counts in the indictment 
are those referring to inducement, enticement and 
persuasion. 


On the 17th day of September, 1913, judgment 
was entered against defendant in accordance with 
the verdict of the jury, and he was sentenced to be 
imprisoned for two years in the United States Peni- 
tentiary at McNeil’s Island in the State of Wash- 
ington, and ordered to pay a fine in the sum of 
$2000. 
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The penalty imposed under the judgment of con- 
viction on the four counts did not exceed the 
penalty which might be imposed under a conviction 
on any one. 


Section 2 of the statute provides that a person 
convicted shall be punished by a fine not exceeding 
$5000, or by imprisonment not exceeding five years 
or by both such fine and imprisonment, in the dis- 
eretion of the court. 

Section 3, providing for a penalty for inducing, 
persuading and enticing, makes the penalty ident- 
ical with that prescribed by Section 2. 


II. 


Under the Common Law Practice Which Prevails in 
Federal Courts, a Trial Judge Has a Right, and it is 
His Duty, in Charging the Jury to Express His Per- 
sonal Opinions as to the Facts and Proper Inferences 
Therefrom, in Order to Aid the Jurors in the Intelli- 
gent Discharge of Their Duties as Triers of Fact. 


One reason why in many American courts and 
especially in important criminal cases, there fre- 
quently occurs a miscarriage or defeat of justice, is 
that the trial judge in many of the state courts, bv 
statutory or coustitutional prohibition, is precluded 
from indicating or expressing his personal views as 
to the facts disclosed by the evidence before the 
jury. The trial judge as a rule is trained through 
his studies and by his practical experience in the 
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trial of cases, civil or criminal, so that he is better 
equipped than the average untrained juror in sift- 
ing and weighing the evidence submitted before 
him and before the jurors for final determination 
by the jury. 

Under the common law rule of the federal courts 
it is one of the recognized functions of the trial 
judge to express his views as to the weight of evi- 
dence. Accordingly it has been observed that more 
efficiency and less delay in the administration of 
criminal justice is shown in those courts than in 
jurisdictions where this important function of the 
trial judge is not permitted to be exercised. The 
common law rule as recognized and followed in the 
federal courts is thus stated in 38 Cyc., pp. 1641- 
1645: 


(1641) ‘‘CHarcine on Weicut or Evmence 
or AS TO Martrers oF Fact. a. View that Prac- 
tice Permissible. Statement of Rule. At com- 
mon law, and in the absence of any constitu- 
tional or statutory restrictions, it is not error 
for the trial court, in its charge to the jury, to 
express an opinion on disputed questions of 
fact, provided such questions are ultimately left 
to the jury for their decision, without any di- 
rection as to how they should find the facts. 
This practice prevails in the courts of a num- 
ber of states, where there are no constitutional 
or statutory (1642) prohibitions against it, and 
am the federal courts, whose powers in this re- 
spect cannot be, and are not, controlled either 
by state, constitutional, or statutor y (1643) pro- 
VISIONS forbidding judges to express any opin- 
won upon the facts. Where this practice pre- 
vails the opinion of the court may properly be 
expressed, either directly, or inferentially 
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through the drift of its comments and the 
marshaling of facts in its charge, and the ex- 
ercise of its discretion cannot be reviewed un- 
less the courts fail to submit the questions of 
fact to the jury without direction as to how 
they shall find the facts, or plainly abuses its 
discretion. The fact that the opinion expressed 
is erroneous does not alter the rule. 

Whether or not a trial judge will exercise 
his right of expressing an opinion on the facts 
depends upon his judicial discretion. Unless 
the circumstances are exceptional, he is not 
bound to do so, even on request. 

Whenever the judge delivers his opinion to 
the jury on a matter of fact, it should be de- 
livered as mere opinion, and not as direction, 
and the jury should be left to understand clearly 
that they are to decide the fact upon their own 
view of the evidence, and that the judge inter- 
poses his opinion only to aid them in eases of 
difficulty, or to inspire them with confidence in 
eases of doubt. Ordinarily this duty is best 
performed by expressly informing the jury that 
they are the exclusive judges of the fact, and 
are not bound by the opinion of the court, and 
it has been held error to omit to so instruct, at 
least where the statute expressly requires it. 

(1644) On the other hand it has been held 
that a charge on the facts is not objectionable for 
failure to accompany it with a statement that 
the jury alone are to weigh the evidence and 
determine the facts, especially where that power 
or duty is unmistakably suggested to the jury 
all through the charge. And in one jurisdic- 
tion it is said that if a party fears undue in- 
fluence upon the jury of what the court says in 
regard to the facts, he may request an instruc: 
tion that the jury, and not the court, are to de- 
termine the facts. 

To what extent the right of expressing an 
opinion on. the weight of the evidence may be 
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exercised depends upon the diseretion of the 
trial judge, subject to certain limitations. It is 
said that a trial judge may express his opinion 
freely on the weight and value of evidence. 
Very strong expressions of opinion on the facts 
are ‘tolerated, indeed sometimes may be neces- 
sary; and such an expression of opinion, how- 
ever decided, is not the ground of an excep- 
tion, if the jury are not misled, and if no bind- 
ing direction is given to the jury to find in ac- 
cordance with such opinion, and all questions of 
fact are fairly submitted to them to decide 
upon their own judgment. If the expression of 
opinion is made in such a manner that the Jury 
may naturally regard it as a direction to them, 
and as excluding them from finding the fact 
for themselves, there being evidence, proper for 
them to consider, both for and against such 
direction, this is fatal error. Moreover all com- 
ments on the evidence must be made in such 
a manner as not to be one-sided or unfair. 
Within these limitations it is the right of the 
court to aid them by recalling the testimony 
to their recollection, by collating its details, by 
suggesting grounds of preference where there 
is contradiction, by directing their attention to 
the most important facts, by indicating the 
true poimts of inquiry, by resolving the evi- 
dence, however complicated, into its simplest 
elements, and by showing the bearing of its 
several parts and their combined eikees str ipped 
of every consideration which might otherwise 
mislead or confuse them.’ 


In a note (No, 8+), found on page 1642, many 
cases decided in federal courts are cited to sustain 
the language of the text as above quoted. 


In the case of 


Allisv. United States, 155 U. 8. 117; 39 Law 
idee oil: 
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the United States Supreme Court considered this 
rule that prevails in the federal courts allowing the 
expression of opinion as to the facts by the trial 
judge. Counsel for plaintiff in error there ob- 
jected to certain language used by the trial judge in 
his charge. They contended in their argument as 
follows: 


(Law Ed. 91) “‘The court, after recalling 
the jury, proceeded to argue to them with great 
energy the question of intent, a question within 
their province and not within that of the judge. 
The court and jury have separate and totally 
distinct offices to perform. Each should con- 
fine itself rigidly to its own sphere. The for- 
mer is to decide the law and the latter the 
facts. * * * When a charge is argument- 
ative, this furnishes ground for reversal if it is 
calculated to mislead the jury.”’ 


The opinion is by Mr. Justice Brewer. In the 
course of the opinion, the learned justice said: 


(Law Ed, 93) ‘The other errors complained 
of are in the charge to the jury. It appears 
from the bill of exceptions that after the jury 
had been deliberating for several hours on the 
case, the court called them into the courtroom 
and inquired if they had reached a verdict. On 
being informed that they had not, the court 
asked if there was any portion of the charge the 
re-reading of which would be of any assistance 
to them. ‘To which question the foreman re- 
sponded that a portion thereof was not fully 
understood by all of the jury, to wit, that in 
reference to the weight of the testimony of the 
witnesses. Thereupon the court re-read that 
portion. It further stated that the jury were at 
liberty to conduct their deliberations as they 
chose, but that he would eall their attention 
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again to the part of the charge relating to the 
four teenth, fifteenth, eighth and ninth counts of 
the indictment, and proceeded to re-read that 
part. In the portion re-read, after a reference 
to the alleged false credit of $50,000, was this 
language: ‘And if he caused these entries to 
be mace, with what intent did he do so? Ifa 
customer or friend of yours who owed you $40,- 
000 on account should come to you and tell vou 
that he had deposited #50,000 to your credit in 
the German National Bank of Little Rock, and 
that he wanted a receipt for the $40,000 that he 
owed you and wanted a credit for the other 
$10,000, and you should give him the receipt and 
the credit, and should subsequently learn that 
he had never deposited one dollar in that bank 
for you, with what intent would you conclude 
he had made these statements? Would you 
think it was with an honest purpose or with 
some intent to injure or defraud you? 

The bill of exceptions also contains other 
parts of the charge as follows: 


You are not bound to be governed by any 
statement of the evidence made by the court, 
but if your recollection accords with that of 
the court you may accept it, and if it differs 
from it you may be governed by your own 
memory. It is your exclusive province and 
duty to determine the issues of fact here pre- 
sented and the weight and credibility of the 
testimony of the witnesses, and by your de- 
termination of these questions the court will 
be bound. If in the course of what the court 
may say to you any expression of opinion 
should drop as to the disputed issues of fact 
or the credibility of the testimony of the wit- 
nesses you are not bound by any such ex- 
pression, but it 1s your privilege to adopt or 
disregard it as you mav see fit. 

The court has reviewed the counts on this in- 
dictment and called your attention to some of 
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the important evidence in the hope that this 
might be of some assistance to you in reaching 
a just verdict. There is much testimony bear- 
ing upon many of these counts that has not 
been ealled to your attention. You will con- 
sider that as carefully and as well as that which 
has been referred to and will remember that 
whatever may have been said by the court you 
are the exclusive judges of the questions of fact 
and of the credibility of the witnesses.’ Closing 
its remarks to the jury at the time of their re- 
eall it said: ‘Of course, gentlemen of the jury, 
you must consider all ‘the other parts of the 
charge heretofore read to you also. I haye 
simply called your attention to these four 
counts, thinking possibly I might assist you in 
arriving at a just conclusion.’ ” 


The defendant excepted to the action of the court 
in recalling the jury and using the language above 
set forth. The Supreme Court said: 


(93) ‘‘It is now insisted that the court ex- 
pressed an opinion as to the inference to be 
drawn from the facts, argued the question of 
intent to the jurv and sought to coerce a ver- 
dict.* * * (94) The specific matters ex- 
cepted to are: Ist, the action of the court in re- 
calling the jury; 2nd, its arguing the testi- 
mony; 3d, its stating part of the testimony on 
certain points without stating the entire testi- 
mony. It is a familiar practice to recall a 
jury after they have been in deliberation for 
any length of time for the purpose of ascer- 
taining what difficulties thev. have in consider- 
ation of the case, and of making preper efforts 
to assist them in the solution of those diffi- 
culties. It would be startling to have such ac- 
tion held to be error, and error sufficient to 
reverse a Judgment. The time at which such a 
recall shall be made, if at all, must be left to 
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the sound discretion of the trial court, and 
there is nothing in the recor d to show that the 
court, in the case at bar, abused this discretion 
or failed to wait a reasonable time for the con- 
sideration of the case by the jury under the 
charge as aunelly 8 given. 

So far as ‘arguing the testimony’ is con- 
cerned, the only part “of the char ge that can be 
considered as ‘even tending in that direction 
ivacetlat part relerring to “the question of in- 
tent. We see nothing in this of which any just 
complaint can be made. The illustration given 
by the court was apt, and fair, and if it “bore 
hardly upon the defendant it was only because 
the transaction, of which he was charged, was 
one of like char acter and indicative of the same 
intent. The illustration was put in the form 
of a question, and no affirmation was made as 
to the intent that must be presumed therefrom. 
Even if it contained an expression of opinion 
such expression is permissible in the Federal 
courts. Simmons v. United States, 142 U.S. 
148 (35 :968) ; one v. Union Pac. R. Co., 147 
U. 8. 413 (872 23). 


So far as pequavis the complaint that the 
court stated part of the testimony on a certain 
point without stating all, we know of no rule 
that compels a court to recapitulate all the 
items of the evidence, even all bearing upon a 
single question. There was no intimation that 
all the testimony bearing. upon any particular 
point was stated. On the contrary the plain 
declaration was that there was other testimony 
than that mentioned, and the jury were admon- 
ished to give that not mentioned as full and 
careful consideration as that mentioned. 


So far as the record discloses, the charge of 
the court and its rulings on the trial were emi- 
nently fair and considerate of the rights of 
the defendant. In none of the matters referred 
to do we find anv error, and therefore, the judg- 
ment is affirmed.” 
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A ease frequently cited on the rule here under 
consideration followed in the federal courts is 
Reagan v. United States, 157 U. 8. 305; 39 
Law Ed. 709. 
The second subdivision of the syllabus in that 
ease, which is fully justified by the opinion, states 
the rule as follows: 


‘Tt is not error, in a criminal trial where the 
defendant is a witness, for the court to instruct 
the jury that where the witness has a direct 
personal interest in the result, the temptation 
is strong to color or withhold the facts, and that 
the deep personal interest which defendant has 
should be considered by the jury im weighing 
his evidence.’ 


In the opinion of Mr. Justice Brewer, Law Ed. 
710, the following is found: 


‘‘A second objection is that the court gave 
this instruction: ‘You should especially look to 
the interest which the respective witnesses have 
im the suit or in tts result. Where the witness 
has a direct personal interest in the result of 
the suit the temptation is strong to color, per- 
vert or withhold the facts. The law permits 
the defendant, at his own request, to testify in 
his own behalf. The defendant here has availed 
himself of this privilege. His testimonv is be- 
fore you and you must determine how far it is 
eredible. The deep personal interest which he 
may have in the result of the suit should be 
considered by the jury in weighing his evidence 
and in deternining how far or to what extent, 
if at all, it 1s worthy of credit.’ 

By the Act of March 16, 1878 (20 Stat. at L. 
30) a defendant in a criminal case may, ‘at his 
own request but not otherwise, be a competent 
witness’. Under that statute it is a matter of 
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choice whether he become a witness or not and 
his failure to accept the privilege ‘shall not 
create any presumption against him’. This for- 
bids all comment in the presence of the jury 
upon his omission to testify. * * * 

On the other hand, if he avail himself of this 
privilege, his credibility may be tmpeached, his 
testimony may be assailed, and is to be weighed 
as that of any other witness. Assuming the po- 
sition of a witness, he is entitled to all its rights 
and protections, and is subject to all its criti 
cisms and burdens. * * * The privileges 
and limitations to which we refer are those 
which inheve in the witness as a witness, and 
which affect the testimony voluntarily given. 
As to that he may be fully cross-examined. It 
may be assailed by contradictory testimony. 
His credibility may be impeached, and by the 
same methods as are pursued in the case of any 
other witness. The jury properly consider his 
manner of testifying, the inherent probabilities 
of his story, the amount and character of the 
contradictory testimony, the nature and extent 
of his interest in the result of the trial, and 
the impeaching evidence in determining how 
much credence he is entitled to. 

It is within the province of the court to call 
the attention of the jury to any matters which 
legitimately affect his testimony and his cred- 
conicg. “~ * * The fact that he is a detend- 
ant does not condemn him as unworthy of be- 
lief, but at the same time it creates an interest 
eveater than that of any other witness, and to 
that extent affects the question of credibility. 
* * * This rule is equally potent im criminal 
as in civil cases, and in neither is it error for 
the trial court to direct the attention of the jury 
to the interest which any witness may have t 
the result of the trial as a circumstance to be 
considered in weighing his testimony and de- 
termining the credence that shall be given to 
lus story.’ 
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Another case which recognizes the right of the 
trial judge to express his opinion on questions of 
fact which he submits to the trial jury for deter- 
mination, is 

Simmons v. United States, 142 U.S. 148; 35 
Law Ed. 968. 

In that case a jury which had been a long time 
engaged in deliberating on their verdict. came into 
court and asked to be discharged from further con- 
sideration of the case. The report of the case shows 
the following: 


“To this request the court, after ascertaining 
by inquiry that. the. Jury required no further 
instructions in matter of law, replied as fol- 
lows: ‘This case has occupied a long time. It 
is a.case of importance, and the discharge of 
the jury at this.time would involve another 
trial. It seems to me that that should not be 
had unless in a case of necessity. I see in this 
ease no’ such necessity. I cannot understand 
the failure to agree arises from any difference 
of opinion based upon the insufficiency of the 
evidence in this case. Whenever in the opinion 
of the court the testimony ts convincing, it is 
the duty of the court to hold the jury together. 
Therefore I must decline vour request to be 
discharged.’ 

The defendant excepted to the jJudge’s state- 
ment to the jury that he regarded the testimony 
Pemoormvincitige ~~" —9%)7 


The error thus charged against the trial judge 
is disposed of in the opinion of the court affirming 
the judgment, as follows 


“The only other exception argued is to the 
statement made by the judge to the second jury, 
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in denying their request to be discharged with- 
out having agreed upon a verdict, that he re- 
garded the testimony as convincing. But at the 
outset of his charge he had told them, in so 
many words, that the facts were to be decided 
by the jury, ‘and not by the court. And it is so 
well settled, by a long series of decisions of this 
court, that the judge presiding at a trial, civil 
or criminal, in any court of the United States 
is authorized, whenever he thinks it will assist 
the jury in arriving at a just conclusion, to 
express to them his opinions upon the ques- 
tions of fact which he submits to their deter- 
mination, that it is only necessary to refer to 
two or three recent cases in which the jJudge’s 
opinion on matters of fact was quite plainty 
and strongly expressed to the jury as in the 
case at bar. Vicksburg & M. R. Co. v. Putnam, 
118 U. 8. 545 (30:257) ; United States y. Phila- 
delphia & R. R. Co., 199 Th © age (Balas) 2 
Lovejoy v. United States, 128 U. S&S. tii wee 
B00). 


Lovejoy v. United States, 128 U. 8S. 171; 32 
Law Ed. 389. 

In affirming the judgment and disposing of an 
exception to certain language of the trial judge, ex- 
pressing his opinion in that case, the court, speak- 
ing by Mr. Justice Gray, said: 


(390) “It is established by repeated decis- 
ions that a court of the United States, in sub- 
mitting a ease to the jury, may at its disere- 
tion express its opinion upon the facts. and 
that such an opinion is not reviewable on er- 
ror, so long as no rule of law is incorrectly 
stated and “all matters of fact are ultimately 
submitted to the determination of the jury. 
The charge of the circuit court in the present 
ease was clearly within the rule. Rueker vy. 
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Wheeler, 127 U. S. 85, 938 (82:102, 105), and 
cases cited.’”’ 


Allen v. United States, 164 U.S. 492; 41 Law 
Hd. 528. 
The plaintiff in that case had been convicted on 
a charge of murder. Objection was made to the 
charge of the trial judge in the matter of the pre- 
sumption against the accused person, growing out 
of the circumstances of flight. 


At page 530, Law Ed., Ma. Justice Brown said: 


“The 14th assignment is to the following 
language of the court upon the subject of the 
flight of the accused after the homicide: ‘Now, 
then, you consider his conduct at the time of 
the killing and his conduct afterwards. Jf he 
fled, tf he ‘left the country, tf he sought to avoid 
arrest, that is a fact that you are to take into 
consideration agaist him because the law says 
unless it is satisfactorily explained,—and he 
may explain tt upon some other theory, and you 
are to say whether there is any effort to explain 
at mm this case,—if tt is unexplained the law says 
at is a fact that may be taken into account 
against the party charged with the crime of 
murden upon the theory that I have named, 
upon the existence of this monitor called con- 
science that teaches us to know whether we haye 
done right or wrong in a given case.’ 

In the case of Hickory vy. United States, 160 
U. 8. 408, 422 (40:474, 479), where the same 
question as to the weight to be given to flight 
as evidence of guilt arose, the court charged the 
juts sinat “tlre aw recognizes another proposi- 
tion as true, and it is that ‘the wicked flee 
when no man pursueth, but the innocent are as 
bold as a lion’’. That is a self-evident proposi- 
tion that has been recognized so often by man- 
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kind that we can take it as an axiom and apply 
it to this ease.’ It was held that this was error, 
and was tantamount to saving to the jury that 
flight created a legal presumption of guilt, so 
strong and conclusive that it was the “duty of 
the Jury to act on it as an axiomatic truth. So, 
also, in the case of Alberty v. United States, 
162 U. 8S. 499, 509 (40:1051, 1056), the court 
used the same language, and added that from 
the fact of absconding the jury might infer 
the faet of guilt, and that flight was a silent ad- 
mission by the defendant that he was unwilling 
or unable to face the case against him, and was 
in some sense, feeble or strong, as the case 
might be, a confession. This was also held to be 
error. But in neither of these cases was it inti- 
mated that the flight of the accused was not a 
circumstance proper to be laid before the jury 
as having a tendency to prove his guilt. Sev- 
eral authorities were quoted in Hickory v. 
United States, 160 U. S. 417 (40:477), as tend- 
ing to establish this proposition. Indeed the 
law is entirely well settled that the flight of 
the accused is competent evidence against him 
as having a tendency to prove his ouilt. Whart. 
Hom., Sec. 710; People v. Pitcher, 15 Mich. 
aot. 


This was the substance of the above instruc- 
tion, and although not accurate in all its parts, 
we do not think it could have misled the jury.”’ 


Johnson v. United States, 157 U. 8. 320; 39 
Law Ed. 717-719. 


At page 719 Law Ed. Mr. Justice Brewer uses 
this language, referring to this subject: 


‘Complaint is made of the instruction as to 
the weight to be given to the defendant’s per- 
sonal testimony. That instruction was in the 
following terms: ‘The defendant goes upon the 
stand before you and he makes his statement ; 
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tells his story. Above all things in a case of 
this kind vou are to see whether that statement 
is corroborated substantially and reliably by 
the proven facts; if so, it 1s strengthened to the 
extent of its corroboration. If it 1s not strength- 
ened in that wavy, vou are to weigh it by its own 
inherent truthfulness, its own inherent proving 
power that may belong to it.’ 


This instruction must be taken in connection 
with about a page of the charge which immedi- 
ately preceded it, in which the court laid down 
certain general rules for weighing the evidence 
of any witness, naming among them his bearing 
and conduct in the presence of the jury, his 
manher in giving his testimony, the character 
of the story told by him, its harmony or con- 
tradiction with other testimony, the opportuni- 
ties the witness had for knowing the facts of 
which he testifies, and the motive, by reason of 
interest or feeling, which may influence him, 
saying in conclusion that ‘if the interest is a 
very great one, if it is a very large one, it is 
more apt that he would be swaved—it might 
be unconsciously—awav from the truth than 
if such interest did not confront him. You 
are simply to weigh that evidence in connection 
with the statements of the other witnesses in 
the case, whether it is the defendant or any- 
body else.’ After these general observations 
follows the particular language which is ob- 
jected to, but in view of that “which preceded, 
it cannot be said that, by it, the defendant was 
deprived of any advantage to which he was 
justly entitled in having his personal statement 
considered by the jury. If such statement was 
corroborated by facts otherwise proved it was 
thereby strengthened; if it was not so cor- 
rohorated it was still to be considered in and of 
itself, and j in the light of ‘its own inherent proy- 
ing power’, Reagan v. United States, ante, p. 
709.7” 
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Wiborg v. United States, 163 U. S. 656; 41 
Law Ed. 289, 298. 

The judgment in that case was reversed for er- 
rors in other particulars, but the rule on the subject 
of an expression of opinion by the trial judge is re- 
ferred to in the opinion of Mr. Chief Justice Fuller, 
au pace 298: 

‘An exception was taken to the statement of 
the court that the men were armed. The court 
said: ‘They were armed, having rifles and 
cannon, and were provided with ammunition 
and other supplies.’ This statement was based 
on uncontradicted testimony, and occurring as 
it did ina recapitulation of the evidence, no rule 
of law being incorrectly stated and the matters 
of fact being specifically submitted to the de- 
termination of the jurv, we do not regard the 
exception as tenable. Baltimore & P. R. Co. v. 
Miu Bapust Church, 137 U.S. s0syioge 
(at ist, (87).”’ 

See also in this connection: 

St, Lows &ec. Ry. v. Vickers, 122 U.S. 360: 

30 Law Ed. 116; 
Spurr v. United States, 87 Fed. 708; 
Southern Bell Tel. Co. v. Watts, 66 Fed. 
460-467. 

Many other cases might be cited to sustain this 
proposition, but it has heen so frequently and thor- 
oughly recognized in the federal courts that we for- 
bear further citation on the point. 


The questions discussed in this section of our 
argument involve certain portions of the charge of 
the trial judge which are attacked by counsel for 
plaintiff in error. 


68 


In Subdivision I at pages 14-66 of their brief 
they argue that certain language quoted by them on 
pages 15 and 16 (390-391 of the Record) and used 
by the trial judge in his charge, constituted re- 
versible error. In our judgment the language used 
comes within the recognized rule of the right of 
the trial judge to express his opinion upon matters 
of fact. A proper understanding of the subject and 
a proper disposition of appellant’s Point 1 and of 
our points made in this brief, numbered IL and II, 
requires that certain other portions of the charge 
referring to the same general subject matter, in- 
cluding those which state the functions and powers 
of the trial jurors in disposing of questions of fact 
be directly called to the attention of this court. 


In this Subdivision I of our argument we have 
discussed the proposition that a trial judge in the 
courts of the United States has the undoubted right 
to express his opinion on the facts before the jury 
and the inferences properly deducible therefrom. 
In the next following subdivision of our argument 
we shall take up the proposition that a defendant 
who voluntarily takes the stand as a witness, waives 
his immunity from comment on his testimony as 
given. Comment may also be made on his silence 
while on the stand when confronted with ineriminat- 
ing testimony as to matters presumptively within 
his knowledge. 


The chief portions of the charge pertinent in re- 
gard to this matter are the following: 
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The language quoted by counsel is found in a 
portion of the charge set out at pages 359 to OUD was 
follows: 


“The evidence introduced before you by the 
Government, if believed by you, is sufficient in 
legal effect, that is, in law, to sustain the con- 
viction of the defendant upon each one of the 
several counts of the indictment, but whether it 
is such as to satisfy you of its truth and estab- 
lish the guilt of the defendant to the degree I 
have indicated is, as I have heretofore stated, 
a question solely for your consideration. The 
evidence is all before you, and it is for you to 
say where the truth vests. The defendant has 
taken the stand in his own behalf, and, so far 
as his testimony tends to cover the transaction 
involved in the charges against him, ?t 1s some- 
ahat at variance with that of the two girls, Miss 
Warrington and Miss Norris; that is, according 
to his story of their intimacy, he makes 
it appear that Miss Warrington was ap- 
parently pursuing him as much as_ he 
was pursuing her, if not more, and_ he 
claims that when he suggested (890) the idea 
of leaving Sacramento alone she protested that 
she should not be left behind, but should go with 
him: and that it was she, and not the defendant, 
who insisted that Miss Norris should accompany 
them. Now this conflict so far as it crists, is for 
you to determine; that is, you will sdy whether 
the statements of these girls are true, or that 
of the defendant, to the extent that vou find it 
material to determine in order to reach your 
verdict. The testimony of the defendant, how- 
ever, does not cover the entire transaction as 
testified to by the two girls and the other wit- 
nesses for the prosecution. After testifying 
to the relations between himself and Caminetti 
and these girls down to the Sunday night on 
which the evidence of the Government tends to 


show the trip to Reno was taken, he stops short 
and has given none of the details or incidents 
of that trip nor any direct statement of the 
intent or purpose with which that trip was 
taken, contenting himself by merely referring 
to it as having been taken, and by testifying to 
his state of mind for some days previous to the 
taking of that trip. Now this was the defend- 
ant’s privilege, and, being a defendant, he could 
not be required to say more if he did not desire 
to do so; nor could he be cross-examined as to 
matters not covered by his direct testimony. 
But in passing upon the evidence in the case 
for the purpose of finding the facts you have a 
right to take this omission of the defendant 
ato consideration. A defendant is not re- 
quired under the law to take the witness stand. 
He cannot be compelled to testify at all, and if 
he fails to do so no inference unfavorable to 
him may be drawn from that fact, nor is the 
prosecution permitted in that case to comment 
unfavorably wpon the defendant’s silence; but 
where a defendant elects to go upon the witness 
stand and testify, he then subjects himself to 
the same rule as that applying to any other wit- 
ness, and if he has failed to deny or explain 
acts of an meriminating nature that the evidence 
of the prosecution tends to establish against 
ham, such failure may not only be commented 
upon, but may be considered by the jury with 
all the other circumstances in reaching their 
conclusion as to his guilt or innocence; since 
it is a legitimate inference that, could he have 
truthfully denied or explained the tneriminat- 
ing evidence against him, he would have done 
So. 


If you find that these girls were taken to 
Reno by the defendant and his companion 
Caminetti in the manner charged, then the only 
question remaining is as to the intent with 
which they were so taken. As to this question, 
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if the evidence of the defendant and his wit- 
nesses as to the reasons actuating him in leav- 
ing Sacramento, and the intent he had in mind, 
is not such as appeals to your hard, practical 
reason and comimon sense, in the light of the 
other evidence and when all his acts are con- 
sidered, you are not compelled to believe it, no 
matter how strongly asserted. There is a 
homely adage that actions speak louder than 
words; and the truth of this is quite as perti- 
nent im its application to judicial inquiries as 
in the ordinary affairs of life. Therefore, if 
you find that these girls were taken to Reno 
on the occasion in question as testified to by 
them, and that while there the defendant and 
his companion Caminetti cohabited with them, 
as the testimony tends to show, then vou may 
find that they were taken there with the im- 
moral purpose and intent charged. That is, if 
the declarations of the defendant as to his 
intent and purpose do not accord with his acts 
you may discard his words if they do not carry 
conviction to your minds, and base your finding 
as to his intention upon the acts committed by 
him. 

And even if you find that the defendant and 
his companion Caminetti were actuated in their 
(392) departure or flight from Sacramento by 
a fear of exposure or arrest, but that neverthe- 
less in taking these two girls with them there 
existed the intention to subject them to the 
immoral purpose charged, the defendant is 
guilty. If that immoral purpose was one 
factor inducing him to leave Sacramento and 
take these girls with him, it matters not 
that he mav also have been actuated by his 
fears or other consideration moving him to 
take that trip. He would nevertheless be 
guilty. 

Now, gentlemen, with these suggestions, T 
submit this case to vou. My duty is finished, 
and the issue rests with you.’’ 


CHARGE AS TO SPECIFIC INTENT. 

At pages 378-379 the trial Judge instructed the 

jury on the subject of specific intent in the lan- 
guage following: 


“You will observe that in each count of the 
indictment the specific purpose and intent of 
the defendant in committing the particular 
criminal act therein charged is alleged. ‘The 
existence of the intent so alleged is made es- 
sential under the statute to constitute an of- 
fense, that is, that the act be committed to ac- 
complish the immoral purpose denounced. It 
is therefore essential to the guilt of the defend- 
ant under any one of these counts that this 
intent be made to appear. ‘That is one of the 
substantive elements necessary to constitute a 
violation of the law in question. The intent or 
purpose with which a given act is committed, 
however, need not be shown by any open declar- 
ations of the party charged that such was his 
intent. It may be deduced from the circum- 
stances shown in the evidence, including all the 
acts done or statements made by the defend- 
ant, either orally or in writing, and by the acts 
and declarations in his presence of those, if 
any, coneerned with him in carrying out the 
transaction. In other words, it is to be gath- 
ered by the jury from those sources by apply- 
ing their reason and judgment to the evidence 
and making the deductions therefrom which 
men of ordinary experience and observation 
in the affairs of life would naturally draw. 
When the intent is thus made manifest, and 
the jury are able to so find, it satisfies the law 
and is sufficient, if the other elements are 
shown, to sustain guilt. Indeed if such were 
(279) not the law it would be rare that the 
specific intent of a defendant in doing a par- 
ticular act could be established. Men com- 
mitting a wrongful act do not ordinarily pro- 
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claim in any open, definite manner the real 
purpose or intent with which the act is done, 
and therefore unless it could be inferred from 
the circumstances surrounding it, the real in- 
tent could in most instances not be established. 


CREDIBILITY OF DEFENDANT AS A WITNESS. 


At pages 384-385 the court instructed the jury as 
to the proper method of weighing the testimony of 
the defendant as a witness, in the language follow- 


ing: 


“Where a defendant takes the witness stand, 
his evidence is to be judged by the same rules 
which are applied in determining the credibil- 
ity of any other witness. That is, he is not to 
be discredited merely upon the ground that he 
is the defendant. You are to accord him the 
same fair and impartial consideration of his 
evidence, when viewed in the light of all the 
other facts in the case, as you would the testi- 
mony of a witness standing in any other rela- 
tion to the case; but in passing upon the evi- 
dence of a defendant you have a right, pre- 
cisely as with any other witness, to consider the 
interest he has in the result of the trial, and 
determine for vourselves how far that interest 
may have tended to color his evidence or cause 
him to deviate from the truth. You will un- 
derstand from this merely that while there 
is no presumption against the truth of 
the evidence of a defendant any more 
than that of any other witness, nevertheless vou 
are entitled to consider the interest he neces- 
sarily has in the result of the trial and deter- 
mine to what extent it may have tended to 
affect his testimony before vou. If, when tested 
by these rules, it does not accord with vour rea- 
son as being true, then you are not required to 
believe it.” 
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As we have seen in the language above quoted 
from the charge, the jurors were advised that the 
testimony of the defendant witness was to be meas- 
ured by the same rules as the testimony of other 
witnesses. The Jury were instructed on the subject 
of the credibility of witnesses generally in this lan- 
guage of the charge found at pages 383-384 of the 
record. 


‘In determining the credibility of a wit- 
ness you will bear in mind that every witness 
is presumed to speak the truth; but this pre- 
sumption may be overcome by the manner in 
which he testifies or the character of his testi- 
mony. ‘The jury should take into consideration 
his character and conduct as disclosed, his re- 
lation to the controversy and to the parties, if 
any, his expressed or apparent bias or partial- 
ity, the reasonableness or unreasonableness of 
the statements he makes, and all other elements 
which tend to throw light upon his credibility. 
The manner of the witness upon the stand is 
to be observed, and the testimony he gives tested 
by the rules of reason and common sense. You 
note hew far his evidence accords with the other 
facts as proven in the case; how far it is in- 
consistent with those facts, how far it is prob- 
able or improbable in itself or when viewed 
in the hght of the other evidence on the ques- 
tion as to which the evidence of the witness has 
been addressed, and from all these considera- 
tions you determine the weight which vou will 
give to the testimony of any witness. The fact 
that a witness appears to be merely mistaken 
as to some feature of his evidence does not 
necessarily discredit him in other respects, 
(384) although it may properly make you 
more careful in the consideration of the rest of 
his testimony; but if a witness comes upon the 
stand and testifies to what you believe, in view 
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of the other evidence in the case, to be a de- 
liberate falsehood, uttered with an intent to 
deceive, then vou have a right, in your wisdom, 
tondiseredit all his testimony and to discard 1 
from your consideration, unless the other evi- 
dence in the case satisfies you that in some re- 
spects he has told the truth. Zhis applies to all 
the witnesses alike.’’ 


The jury were thoroughly advised as to the rela- 
tive functions to be discharged by the trial judge 
and by the jurors—they were fully advised that the 
ultimate determination of the facts was to be made 
by them rather than by the trial judge. 


At pages 582-3 is found a portion of the language 
used by the trial judge with reference to the rule 
that the ultimate determination of the facts of a 
case must rest with the jurors as the triers of the 
facts, as follows: 


‘‘While, as I have stated, it is the duty of the 
court to declare the law, and that of the jury 
to be governed by it in their consideration of 
the evidence, it is, on the other hand, the prov- 
ince and right of the jury to pass upon the facts 
in the case and the credibility of the witnesses. 
With those functions the court has nothing to 
do, other than to endeavor to see that only 
proper evidence is permitted to go before the 
jury for their consideration; and 7ét is neither 
the provinee nor the disposition of the court to 
intentionally interfere with that duty of the 
jury. If, therefore, during the progress of this 
trial you have gathered any impression from 
wnything whieh the court may have uttered in 
your presence, as to the views or judgment of 
the court on the question of the defendant’s 
guilt or innocence, or as to the weight of any 
evidence or the eredilility of any witness, you 
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will disregard such impression, should it not 
accord with your own views, and base your find- 
ing upon your own independent judgment as 
to what the sum of the evidence discloses; and 
when I refer to the evidence I refer solely to 
such evidence as has been finally permitted to 
go in and remain before you for your consider- 
ation. Any evidence that during the course of 
the trial has been primarily admitted in evi- 
dence and thereafter withdrawn is out of the 
case for any purpose for your consideration. 
And t2 this connection, as requested by counsel 
for the defendant today during an incidental 
argument, I should suggest to you, gentlemen, 
that the statements or declarations of counsel 
made at the bar are m no sense evidence for your 
consideration. You are to confine your con- 
sideration alone to the evidence that has been 
admitted before you from the witness-stand or 
in the way of exhibits or other physical evidence 
which may have gone in before you.”’ 


THE UTTERMOST OFFENDING OF JUDGE: VAN FLEET AND 
GOVERNMENT COUNSEL, 


The main burden of the complaint made by plain- 
tiff in error against the trial judge and counsel for 
the government is that they each and all assumed 
and stated in the presence of the defenseless jurors 
that they, in passing upon the evidence of the case 
for the purpose of their ultimate finding as to the 
facts, had a right to take into consideration the fail- 
ure or the omission of the defendant when on the 
stand to deny or explain the incidents of the Rena 
trip or to make any direct statement of the intent 
or purpose with which that trip was taken. 


‘is 


All adjudicated cases, even those which hold most 
strongly in favor of accused persons appealing from 
judgments of conviction, recognize the established 
rule that reversal for the expression of opinions as 
to the facts by a trial Judge or comment by a judge 
or counsel as to the silence of a defendant sworn at 
his own volition as a witness is justifiable only 
where the conduct of court or counsel constitutes a 
substantial prejudice to the-rights of the defendant. 


In order that the conduct challenged on the part 
of court or counsel may amount in the eyes of an 
appellate tribunal to a ground for reversal, it is 
incumbent on plaintiff in error to show that the 
eonduct challenged resulted in establishment in the 
minds of the jJurors—the triers of facts—of views 
or impressions as to those facts which otherwise 
might not be entertained by the jurors. If the 
action of the court or of counsel accomplishes no 
other impression on the mind of the jurors than 
that definitely fixed therein by unquestioned evi- 
dence in the cause, there can be no resulting injury. 
If there be no injury—no prejudice—there can be 
no reversal for such conduct of court or counsel. 


What possible injury is shown by this record to 
have resulted from Judge Van Flect’s expression of 
opinion as to the presumption of fact arising from 
the defendant’s significant silence on the stand as 
to the incidents of the Reno trip? Diggs himself 
testified at page 348, without any objection what- 
ever from his counsel: ‘‘ We left for Reno two weeks 
after mecting her on the levee.” 
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At page 358 he was asked what was meant by the 
Reno trip? Some objection was made to the ques- 
tion on the ground it was not proper cross-examina- 
tion. His answer to the question was: 

‘CA. It is perfectly evident what trip it was. 

Mr. Sutiivan. Well, what do you mean? The 
trip that you and Caminetti and Miss Norris 
and Miss Warrington took from Sacramento 
to Reno? 

(359) <A. Yes, sir, the trip I took to Reno; 
yes, your Honor. I took but one trip to Reno 
in March, 1913. 

@. And on that trip were you accompanied 
by Mr. Caminetti, Miss Norris and Miss War- 
rington ? 

A. They were along, yes.’’ 


It was to the Reno trip and the incidents thereof 
and the purpose with which it was made that Judge 
Van Flect addressed that portion of his charge 
from which a fractional sentence is taken and placed 
in the heading of Subdivision [ of the argument of 
counsel for plaintiff in error, at page 14. 


We have above called attention to portions of the 
charge in which that fraction of a sentence is found. 
Let us analyze that section of the charge and see what 
the trial judge really did sav. What was the actual 
extent of his exceeding great offending? The por- 
tion of the charge referring to this matter begins 
on page 889 with this preliminary suggestion: ‘‘The 
evidence is all before you and it is for you to say 
where the truth rests.’? Furthermore, in this cau- 
tionary way which characterized the conduct of the 
Judge all through his charge, he said, after calling 
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attention to the conflict between the testimony of 
the two girls and that of defendant Diggs: 


“Now, this conflict, so far as tt exists, is for 
you to determine. That is you will say whether 
the statements of these two girls are true or 
that of the defendant, to the extent that you 
find it material to determine in order to reach 
Soll Verdict. “7 


Let us see whether the trial judge in this portion 
of his charge misstates any matter of fact. In the 
first place, after the initial sentence above quoted 
by us in which the jurors were advised of their ab- 
solute right to determine the facts, he says: “The 
defendant has tuken the stand im his own behalf.’’ 
There is here neither misstatement of facts or of 
law. 


‘‘In so far as his testimony tends to cover 
the transactions involved in the charges against 
him, it is somewhat at variance with that of the 
two girls, Miss Warrington and Miss Norris; 
that is, according to his story of their intimacy 
he makes it appear that Miss Warrington was 
apparently pursuing him as much as he was 
pursuing her, if not more, and he claims that 
when he sug costed the idea of leaving Sacva- 
mento alone she protested that she should not 
be left behind but should go with him; and that 
it was she, and not the defendant, who insisted 
that Miss Norris should accompany them.’’ 


In this language of Judge Van Fleet there is 
neither misstatement of fact nor any misstatement 
of a rule of law. The defendant certainly took the 
stand voluntarily. His statement of the reasons 
for the Reno trip certainly is at variance with that 
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as given by the girls. In Judge Van Flcet’s refer- 
ence to that matter there is neither misstatement of 
fact nor of law. That Diggs insisted that Miss 
Warrington was the one who insisted on Lola Nor- 
ris accompanying the others on the trip is beyond 
all question of fact. The reference to it contains 
no misstatement of any rule of law. 


There certainly was a conflict between the testi- 
mony of the two girls and that of Diggs. On that 
subject there was, on his part, an absolute statement 
of his position rather than silence or failure to ex- 
plain hes attitude. 


When Judge Van Fleet advised the jury that this 
matter of conflict was to be settled by them he stated 
that to which no one can take any just exception. 


Following the language quoted, Judge Van Flect 
says: 

(390) ‘‘The testimony of the defendant, 

however, does not cover the entire transaction 


as testified to by the two girls and the other 
witnesses for the prosecution.’’ 


This is certainly a statement of a matter of fact 
clearly within the judge’s proper function and not 
a statement of any matter of law. As a matter of 
fact Diggs testified to nothing occurring after the 
time they reached the Sacramento station and be- 
fore they reached their Reno destination. The 
judge next says: 

‘* After testifying to the relation between him- 
self and Caminetti and these girls down to 


Sunday night on which the evidence of the 
Government tends to show the trip to Reno was 
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taken, he stops short and has given none of the 
details or incidents of that trip, nor any direct 
statement of the interest or purpose for which 
that trip was taken, contenting himself by 
merely referring to it as having been taken and 
by testifying to his state of mind for some days 
previous to the taking of that trip.’ 


In this language there is neither misstatement of 
fact nor misstatement of. any rule of law appro- 
priate to the fact under consideration. 


After referring to the limitation of cross-exam- 
ination of the defendant as a witness, the court next 
said: 


‘But in passing upon the evidence in the case 
for the purpose of finding the facts you have 
a right to take this omission of the defendant 
ito consideration.”’ 


The matter directly involved in this sentence 
taken from the charge will engage our attention in 
the next subdivision (II) of the argument. 


This portion of the charge is.in this language: 


‘‘A defendant is not required under the law 
to take the witness stand. He cannot be com- 
nelled to testify at all, and if he fails to do so 
no inference unfavorable to him may be drawn 
from that fact, nor is the prosecution permitted 
in that case to comment unfavorably upon the 
defendant’s silence; but, where a defendant 
elects to go upon. the witness stand and testify, 
he then subjects himself to the same rule as 
that applying to any other aitness. 

(391) and if his failure to deny or explain 
acts of an incriminating nature that the evi- 
dence of the prosecution tends to establish 
against him, such failure may not only be com- 


mented upon but may be considered by the jury 
with all the other circumstances, in reaching 
their conclusion as to his guilt or innocence; 
since it is a legitimate inference that, could he 
have truthfully denied or explained the incrim- 
inating evidence against him, he would have 
done so.” 


The judge stated the law when he said that a de- 
fendant is not required under the law to take the 
witness stand. No exception can be taken to that. 
He next said, ‘‘He cannot be compelled to testify at 
all.’”’ That is a correct statement of the law. 


The next suggestion was, ‘‘If he fails to do so no 
inference unfavorable to him may be drawn from 
that fact.’’ That language certainly is law. 


‘‘Nor is the prosecution permitted in that 
case to comment unfavorably upon the defend- 
ant’s silence.”’ 


The language quoted is clearly law. 


‘But where a defendant elects to go upon the 
witness stand and testify, he then subjects him- 
self to the same rule as that applying to any 
other witness.”’ 


That language is clearly law, as we shall show 
more directly in the next following subdivision of 
our argument. 


The judge continues: 


“Tf he has failed to deny or explain acts of 
an tmermminating nature that the evidence of 
the prosecution tends to establish against him, 
such failure may not only be commented apon, 
but may be considered by the jury with ail the 
other circumstances in reaching thetr conclusion 
as to his guilt or innocence.” 
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In connection with this language we ask the court 
to bear in mind that the ‘‘acts of an incriminating 
nature’’ in connection with the Reno trip must refer 
under the facts of the record to Diggs’ purchase of 
the train tickets testified to by both girls, and his 
purchase from the Pullman conductor of the draw- 
ing room for their trausport to Reno and of the 
oceupancy by himself and Marsha Warrington of 
the lower berth and the occupancy by Caminetts and 
Lola Norris of the upper berth during the transit 
and the conversation occurring on the train and 
long before reaching Reno as to the intention of 
Diggs and Caminetti to secure a cottage or bung- 
alow in Reno wherein they might live during their 
stay mm Reno. No sane, human mind ean doubt, 
under the evidence of this record, that Diggs pur- 
chased the tickets. No sane, huinan mind can doubt 
that Diggs secured the drawing room, for the use 
of the party of four under his charge as “‘boss’’ or 
manager. No sane, human mind can doubt that 
before reaching Reno and between their time of 
arising at eight o’clock in the morning and the time 
of reaching the state linc, that he and Caminetti, in 
the presence of the tivo girls, had discussed their 
antention of securing an abiding place for these 
birds of passage during their stay in Reno. Before 
they had secured their temporary domicile in the 
Riverside Hotel they had already hunted out a real 
estate office and made their preliminary negotia- 
tions for securing the bungalow. As to these facts 
there can be no question. As to the finding of the 
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jury with reference to these facts, no possible injury 
or prejudice could have resulted from any language 
of the trial judge in the course of lis charge, to 
which we have above called attention. 


Following the language last above quoted from 
this section of the charge, Judge Van Flect used 
the language incorporated by counsel in their head- 
ing of Subdivision I of their argument: 


‘*And if he has failed to deny or explain acts 
of an incrinunating nature that the evidence of 
the prosecution tends to establish against him, 
such failure may not only be commented upon, 
but may be considered by the jury, with all the 
other circumstances, in reaching their con- 
clusion as to his guilt or innocence; since it is 
a legitimate inference that, could he have truth- 
fully denied or explained the incriminating evi- 
dence against him, he would have done so.”’ 


The ‘‘acts of an incriminating nature that the 
evidence of the prosecution tended to establish 
against him’? in connection with the trip to Reno, 
were the acts above referred to,—the purchase of the 
tickets, the purchase of the Pullman accommoda- 
tions, the occupancy of the same drawing room and 
the preliminary arrangements for the securing of 
quarters for the party of four while in Reno. 


We insist and shall argue in the next subdivision 
of this brief that the silence of defendant as to the 
several incriminating facts just noted was clearly 
a matter to which the trial judge had a right to call 
the attention of the jury, and clearly a matter to 
which counsel for the government had a right to 
refer in their argument. Certainly these facts as 
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to which there was positive testimony by the gov- 
ernment and no denial by the defendant were mat- 
ters which according to every theory of law or 
fact might properly be taken into consideration by 
the jury in arriving at their conclusion as to the 
guilt or innocence of defendant. 

But the language to which counsel most seriously 
invite attention is 


‘‘It is a legitimate inference that could he 
have truthfully denied or explained the incrim- 
inating evidence against him, he would have 
done so.”’ 


The portion of the charge in which the trial judge, 
by virtue of his prerogative, called attention to the 
failure of the defendant to testify while on the 
stand, bore directly upon the question of guilty 
criminal intent in making the trip from Sacramento 
to Reno. The circumstances of that trip, as testified 
to by the trainmen and by the two girls, were com- 
petent and highly persuasive evidence to establish 
that the purpose of Diggs, as well as that of Cami- 
netti, in making the trip, was that these two girls 
should abide with them while in Reno as their mis- 
tresses or concubines. The conduct of Diggs while 
on the trip, as testified to by the girls, was proper 
to be taken into account by the jury in ascertaining 
as an ultimate fact, what was the actual purpose of 
Diggs in making the trip. Diggs was a witness in 
his own behalf. His testimony as given was for 
the purpose of denying any such intent in making 
the trip as that ascribed to him by the government. 
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Being on the stand, the facts testified to by the girls 
and the train men being matters of the utmost im- 
portance to him, in connection with the question of 
guilty intent, it was the most natural thing in the 
world to expect that while a witness and while on 
the stand, if the matters testified to by the girls and 
the train men were not true, that he should have 
denied them. It was a natural inference or pre- 
sumption from such a failure to deny that no denial 
could truthfully be made by him. It was a pre- 
sumption or inference from the facts before the 
jury, properly deducible therefrom, to which the 
trial judge had the absolute right to call the atten- 
tion of the jury in order to aid them in a proper 
determination of the questions submitted to them. 


III. 


Diggs, the Plaintiff in Error, Having Voluntarily Taken the 
Witness Stand, Waived All Immunity. His Silence, 
as Well as His Testimony and Conduct, Were Legiti- 
mate Subjects for Criticism and Comment by the Court 
and Counsel for the Government. 


At pages 14 to 66 of their brief, in Subdivision I 
of their law argument, counsel for plaintiff in error 
discussed the proposition thus stated on page 14: 

“The trial court erred in charging the jury 
to the effect that if he (defendant) has ‘failed 
to deny or explain acts of an incriminating na- 


ture, that the evidence of the prosecution tends 
to establish against him, such failure may not 
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only be commented upon, but may be consid- 
ered by the jury with all the other circum- 
stances, in reaching their conclusion as to his 
guilt or innocence, since it is a legitimate in- 
ference that could he have truthfully denied or 
explained the incriminating evidence against 
him, he could have done so.”’ 


The point thus stated and argued at the pages in- 
dicated in the Diggs brief’, is the same as Point III 
urged by counsel for Caminetti in the companion 
ease, Shown at pages 85 to 146 inclusive, of their 
brief. The questions presented in the briefs of the 
two plaintiffs in error, at the points indicated, have 
been heretofore discussed by us in our reply to the 
Caminetti brief, at pages 73 to 90, in Subdivision 
IV of our argument. The two cases are based on 
substantially the same facts, involve the same par- 
ties, involve identical questions of law, and have 
been argued together in this court. Under those 
circumstances, we deem it proper, instead of extend- 
ing the quotations made from the several author- 
ities cited by us in our brief in the Caminetti case, 
to call attention to the pages of that brief at which 
authorities have been cited and quotations made 
therefrom. In this way we may, to some extent, 
hghten the labors of the court and lessen the vol- 
ume of our argument. 

The criticism made in both briefs of the language 
of the trial judge is based mainly on the case of 

Balliet v. United States, 129 Fed. 689, 696. 

That case is said to sustain the doctrine that the 

trial court, in the language quoted by counsel on 
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pages 15 and 16 of their brief, committed reversible 
error. In our judgment the Ballet case lays down 
no such doctrine. If it asserts the doctrine claimed 
by counsel and is the leading case on the subject, 
it is somewhat remarkable that it has never been 
at any time cited by any federal court as sustaining 
the doctrine here contended for by plaintiffs in 
error. It certainly does not repudiate the doctrine 
of the long line of cases cited in the preceding sub- 
division of our argument, holding that it is the duty, 
as well as the privilege, of the trial judge, in a jury 
case, to state his views or opinions as to the facts to 
be determined by the Jury, if he finally leaves the 
determination of those facts in the hands of the 
qurors themselves. As we have shown in the con- 
cluding pages of the preceding subdivision of our 
argument, the trial judge fully, clearly and repeat- 
edly advised the jurors that whatever his views as 
to the facts might be, whatever expression he might 
have gwen to his opinions on the subject before the 
qury, they should finally determine all such matters 
for themselves. LHe fully instructed the jury that 
the burden of proof was upon the government. He 
instructed the jurors further that the testimony of 
the defendant who had taken the witness stand was 
to be measured in the same way as the testimony of 
other witnesses whose testimony was before them. 
He did tell them, it is true, as claimed by counsel, 
that in weighing his testimony they might take into 
consideration the fact of which they were perfectly 
conscious, that while on the stand the defendant 
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maintained an absolute silence as to the events oc- 
eurring on the train between the time they left Sac- 
ramento shortly after midnight, and the time they 
reached Reno next morning. He stated what is 
generally recognized as the law in these United 
States, that the silence or fuilure of defendant, while 
on the stand, to explacn or deny ineriminating etr- 
cumstances shown by the testimony of the prosecu- 
tion, was a circumstance to which they might give 
weight m passing on the testimony. He further 
said “It 7s a legitimate inference that could he have 
truthfully denied or explained the ineriminating 
evidence against him he would have done so’’. In 
giving that advice to the jury he stated a rule gen- 
erally recognized in American courts. The Balliet 
case does not repudiate that rule. The immunity 
from criticism or comment on the action of a de- 
fendant testifying on his own behalf in a criminal 
trial is supposed to arise under the statute of 
March 16th, 1878 (20 Stat. L. 30) which provides: 


‘Tn the trial of all indictments, informations, 
complaints and other proceedings against per- 
sons charged with the commission of crimes, 
offenses and misdemeanors in the United States 
Courts * * * the person so charged shall, 
at his own request but. not otherwise, be a com- 
petent witness. And his failure to make such 
request shall not create any presumption against 
him.’ 


At pages 81-3 of our Caminetti brief we called 
attention to the case of 
Fitepatrick v. Untted States, 178 U. S. 304, 
016; 4 L. Ed. 1088. 
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An extended quotation from that case is found 
on the pages indicated. In the quotation, at page 
83, appears the following: 

“While the court would probably have no 
power of controlling an answer to any question, 
a refusal to answer a proper question put upon 
cross-examination has been held to be a proper 
subject of comment to the jury. (State v. Ober, 
52 NH. 459); and it is “also held, invamlamce 
number of cases, that when an accused person 
takes the stand in his own behalf, he is subject 
to impeachment like other witnesses.”’ 


At pages 74 to 77 we called attention to 


State v. Ober, 52 N. H. 459; 13 Am. Rep. 88, 
oe 


We ask attention of the court to the quotation 
there made by us from the Ober case. In the 
Opinion, criticism is made of the language of Judge 
Cooley in his work on Constitutional Limitations 
(p. 317). On pages 76-77 of our Caminetti brief, 
we called attention to a note following the report 
of the case found in 13 Am. Rep. The reporter 
there calls attention to a note in the third edition 
of Judge Cooley’s work on Constitutional Limi- 
tations, referring to the Ober case. In the 7th 
edition of the same work, page 449, we find a note 
in this language: 

“In State v. Ober, 52 N. H. 459, 33 Am. Rep. 
88, the defendant was put on trial for an illegal 
sale of liquors, and having offered himself as 
a witness was asked on eross-examination a 


question directly relating to the sale. He de- 
clined to answer on the ground that it might 


we 


tend to incriminate him. Being convicted, it 
was alleged for error that the court suffered 
the prosecuting officer to comment on this re- 
fusal to the jury. The supreme court held 
this no error. This ruling is in entire accord 
with the practice which has prevailed without 
question in Michigan, and which has always 
assumed, that the right of comment where the 
party makes himself his own witness and then 
refuses to answer proper questions, was as clear 
as the right to exemption from unfavorable 
comment when he abstains from asserting the 
statutory privilege. 
* ca Sie a8 *¥ 

‘*Under the Michigan practice, when the court 
had decided the question to be a proper one, 
it would have been left to the defendant to 
answer or not, at his option, but if he failed to 
answer what seemed to the jury @ proper tie- 
qury, w& would be thought surprising if they 
gave lis wnperfect statement much credence. 


‘On this point see further, State v. Went- 
worth, 65 Me. 234; 20 Am. Rep. 688.”’ 


It will be observed that Judge Cooley here recog- 


nizes the distinction between compelling a defendant 
on the stand to answer a question, and thus afford 
evidence against him, and commenting on the fact 
that while voluntarily on the stand as a witness 
he failed or declined to testify on a matter pertinent 
to the issues involved. He distinctly recognizes that 
the imperfect or partial statement of a witness could 
not claim the same credit in the minds of the jurors 
as a complete statment on the same subject. 


As we have seen Cooley’s footnote cites 


State v. Wentworth, 65 Me. 234; 20 Am. Rep. 
688. 
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After a review of the authorities on the subject 
it was held in that case, as shown by the syllabus, 
that: 

“The defendant, in a criminal prosecution, 
became a witness at his own request. Held 

(1) That he thereby waived the constitu- 
tional provision that an accused person shall 
not be compelled to give evidence against him- 
self ; 

(2) That he could not refuse to answer 
questions put on cross-examination to discredit 
his direct evidence, on the ground that answer- 
ing would incriminate himself; and 

(3) That privilege from answering ques- 
tions on the ground that they tend to criminate 
the witness is the privilege of the witness and 
not of his counsel.” 

The Ober case is cited in the Wentworth case as 
one of the authorities sustaining the position taken 
by the court. We shall now call attention to a 
number of authorities cited by us in our former 
brief, and the pages of that brief at which they 
will be found. 


12 Cyc., pp. 576-7, quoted on pages 73-4. 

Wharton’s Criminal Evidence, Sec. 681, quoted 
on page 74 of our Caminetti brief. 

State v. Ober, 52 N. H. 459; 18 Am, Rep. 88-91, 
pages 74-7. 

Stover v. The People, 56 N. Y. 315, quoted at 
pages 77-9. 

People v. Mead, 145 Cal., quoted at page 79. 

People v. Wong Bin, 139 Cal. 65-6, shown at pages 
79-80 of our Caminetti brief. 
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State v. Harrington, 12 Nev. 129-131, shown in 
former brief, pages 80-81. 


U.S. v. Fitzpatrick, 178 U. 8. 304, 316; 44 L. Ed. 
1083, shown at pages 80-83, 


We call attention to a short portion of the excerpt 
from the opinion in the Fitzpatrick case, given by 
us at pages 82-5. 


‘Where an accused party waives his consti- 
tutional privilege of silence, takes the stand im 
his own behalf and makes his own statement, tt 
is clear that the prosecution has a right to cross- 
examine upon such statement with the same 
latitude as would be exercised in the case of 
an ordinary witness, as to the cireumstances 
connecting him with the alleged crime. * * * 
Indeed, we know of no reason why an accused 

- person who takes the stand as a witness should 
not be subject to cross-examination as other 
witnesses are. * * * While the court would 
probably have no power of compelling an an- 
swer to any question, a refusal to answer @ 
proper question put upon cross-examination 
has been held to be a proper subject of comment 
to the jury (State v. Ober, 52 N. H. 459).” 


At pages 83-4, we called attention to the case of 
Powers v. United States, 223 U. 8. 303-316; 
56 L. Ed. 448. 
At pages 84-5 we called attention to 
Sawyer v. United States, 202 U.S. 150, 168; 
SOP Ib, JOS SL 
At page 85 we called attention to 


Cotton v. The State (an Alabama case), re- 
ported in 6 So. 372. 
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The doctrine laid down in that case was thus 
stated: 


“Where defendant clects to become a witness 
in his own behalf, his failure to explain crim- 
mating circumstances 1s a matter to be con- 
sidered by the jury, and he is not protected 
from the eriticism of the state’s counsel by 
Crim. Code Ala. sec. 4473, providing that his 
failure to become a witness shall not be a sub- 
ject of comment by counsel.”’ 


On the same page (85) of our Caminetti brief we 
cited Graves v. State, decided by the Supreme Court 
of Alabama, 7 So. 317; and Clark v. State, 78 Ala. 
474, 

At pages 85-6 we called attention to State v. Glade, 
decided by the Supreme Court of Kansas, 33 Pac. 8. 


At pages 88-90 we called attention to the language 
of the judges in the Balliet case, for the purpose of 
showing that the question there presented was not 
the same question as that here under consideration. 
The Balliet case makes no attempt at disturbing 
the recognized doctrine that a federal trial judge has 
a right to express his views as to matters of fact in 
the presence of the jurors, in order to aid them at 
arriving at an intelligent solution of the questions 
submitted to them for consideration. 


The Balliet case does not rule that a presumption 
or inference of fact does not arise in the case of a 
defendant witness, who, while on the stand, remains 
silent in the face of inculpating or incriminating 
evidence. The criticised language of the Balliet de- 
cision is not the language here. The Balliet charge 
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as a whole is not before us. The language quoted 
by counsel and set out in the opinion of the court, 
taken with what surrounded it in the charge may 
have been misleading or confusing on the subject of 
material facts or burden of proof. Here the lan- 
guage is absolutely clear and is neither misleading 
nor confusing. 


The incriminating circumstances with reference 
to which the silence of the defendant might be 
taken into account in the Diggs case were clearly 
pointed out by the trial judge and the matters as to 
which Diggs remained silent are directly indicated 
by him. The silence of the witness with reference 
to those incriminating circumstances being called 
to the attention of the jury it was clearly within 
the function of the trial judge to state that ‘‘could 
he have truthfully denied or explained the inerim- 
inating evidence against him he would have done 
so.”’ The law on the subject of the burden of proof 
was elsewhere and properly called to the attention 
of the jury. The facts material to be considered by 
the jurors in arriving at their conclusion were also 
likewise thoroughly called to the attention of the 
jury in other portions of the charge. 


As claimed in our former brief, the general trend 
of American authoritv—the practically unanimous 
holding -of our American courts—is to the effect 
that it is proper for a judge or prosecuting counsel 
to comment on the testimony of the defendant wit- 
ness who has failed to explain incriminating ¢ir- 
cumstances shown by the government in the case 
presented against him. 
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We ask attention to a few additional cases stating 
this same general doctrine. The matter is discussed 
in 

4 Wigmore on Evidence, Sec. 2276. 


After referring to the distinction between a de- 
fendant and an ordinary witness on the stand, the 
author thus refers to the defendant sworn as a wit- 
ness in a criminal cause: 


‘The ease of an accused in a criminal trial, 
who voluntarily takes the stand, is different. 
Here his privilege has protected him from 
being asked even a single question, for the rea- 
son that no relevant fact that could. be inquired 
about would not tend to criminate.him (ante, 
Sec. 2260). On this very hypothesis, then, his 
voluntary offer of testimony upon any fact is 
a waiver as to all other relevant facts be- 
cause of the necessary connection between 
all, His situation is distinct from that of the 
ordinary witness, with reference to the poznt 
of time when a waiver can be predicated, be- 
eause the ordinary witness is compelled to take 
the stand in the first instance, and his oppor- 
tunity for choice does not come until later when 
some part of the criminating fact is asked for; 
while the accused has the choice at the outset. 
% * % 

Now the accused knows that there must al- 
ways be such a connection; but in the witness 
ease there may or may not be such a connection, 
and if there is not, then his answer cannot be 
a waiver. The result is, then, that the accused, 
as to all facts whatever (except those which 
merely impeach his credit and therefore are 
not related to the charge in issue) has signified 
his waiver by the initial act of taking the 
stand.’’ 


Heldt v. State, 20 Neb. 492; 830 N. W. 626. 


DE 


Subdivision 5 of the syllabus is in this language: 


“Tf a person accused of crime testify in his 
own behalf, he is to be treated as any other wit- 
ness; and if he fails to deny a material fact 
which has been testified against him, the district 
attorney may comment upon such omission in 
his argument to the jury.” 


In the opinion (pp. 629-380) Mr. Chief Justice 
Maxwell uses this language: 


“The plaintiff testified as a witness in his 
own behalf very fully, and denied making the 
alleged confession. Ie did not, however, deny 
that he had committed the offense with which 
he was charged. The district attorney, in his 
argument to the jury, commented upon this 
omission, and this is now assigned for error. 


‘This question was before this court in Com- 
stock v. State, 14 Neb. 205 (8. C.) 15 N. W. 
Rep. 355, and it was held that when a prisoner 
testifies in his own behalf, and fails to contra- 
vert what has been said by witnesses against him 
concerning a fact within his own personal 
knowledge, it is in the nature of an admission 
of the truth of such fact. The failure to con- 
tradict such fact may, no doubt, be open to 
explanation. The general rule is that if the ac- 
cused testifies as a witness he is to, be treated 
as any other witness. Boyle v. State, 5 N. E. 
Rep. 203; Thomas vy. State, 2 N. EH. Rep. 808; 
Com. v. Nichols, 114 Mass. 285; State v. Ober, 
52 N. H. 459, 13 Am. Rep. 88; Connors v. The 
People, 50 N. Y. 240. There was no error, 
therefore, in the comments of the district at- 


forney’.”? 


See in this connection 
Brandon v. The People, 42 N. Y. 265-9; 
lee Stace por se OS. We 16. 
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Subdivision 3 of the syllabus is in this language:. 


‘Where defendant was sworn in his own 
behalf, though he confined his testimony to the 
single question of self-defense, he thereby be- 
came a witness in the case, and Act March 24, 
1885, sec. 1, which provides that the failure of 
one charged of crime to testify wm his own be- 
half shall not create a presumption against him, 
does not prevent the prosecuting attorney com- 
menting on defendant’s failure to deny certain 
testimony in relation to facts of which he must 
have had knowledge.’’ 


In the opinion of the Chief Justice, pages 16-17, 
S. W. Rep., the following discussion of the subject 
is found: 


“The defendant testified in his own behalf, 
but confined his testimony to a single fact, tend- 
ing to sustain his theory of self-defense. One 
of the attorneys for the prosecution, in his ar- 
eument to the jury, commented upon the de- 
fendant’s failure to deny the testimony of two 
witnesses for the state, to the effect that he 
had made a statement the day of the homicide 
indicating a desire for an opportunity to kill 
the person for whose death he was upon trial. 
It is argued that this is prejudicial error, for 
which the judgment should be reversed. Acts 
1885, p. 126. But. the eremption from un- 
favorable comment upon the silence of a de- 
fendant in a criminal cause extends only to one 
who does not avail hiuself of the statutory 
privilege of testifying in his own behalf. If he 
takes the stand, he is upon the same footing as 
any other witness. MeCov v. State, 46 Ark. 
141. When he has exercised his option to be- 
come a witness, he is made competent for all 
purposes in the case, and, as was said by the su- 
preme court of Maryland in a case like this, 
‘his conduct on the witness stand, and his silence 
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as to mattcrs involved in the pending tnquiry 
which were certainly within his knowledge, 
were circumstances which the jury had a right 
to consider in deciding upon the credit due to 
the witness, in connection with the other faets 
proved in the case, and they were therefore cir- 
cumstances upon which the state’s attorney had 
a mght to comment in addressing the jury’. 
Brashears v. State, 58 Md. 568; McFadden v. 
State, 28 Tex. App. 241, 14 8. W. Rep. 128; 
Heldt v. State, 20 Neb. 492, 30 N. W. Rep. 626; 
Foote v. People, 56 N. Y. 321; State v. Tatman, 
59 Towa 472, 138 N. W. Rep. 632; Com. v. Mul- 
len, 97 Mass. 546. The attorney’s reference to 
the defendant’s failure to contradict the wit- 
ness does not warrant a rever'sal.”’ 


Thomas v. State, 103 Ind. 41; 2 N. E. 808. 
It was held in that case, as shown by Subdivision 
8 of the syNabus, that: 


‘*A defendant who voluntarily takes the stand 
and broadly denies the crime, thus waives his 
constitutional privilege and may be eross-ex- 
amined on all facts relevant and material to the 
issue.”’ 


Comstock v. State, 14 Neb. 205; 15 N. W. 355. 
It was held in that case, as shown by Subdivision 
6 of the syllabus, that: 


‘The fact that a prisoner does not testifv on 
his own behalf would not operate to his disad- 
vantage, but ¢f he testify and fail to controvert 
many way what has been said by witnesses 
against him concerning a fact within his own 
personal hnowledge, vt will be taken as an ad- 
mission that their testimony ts true.’’ 
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State v. Tatman, 59 Iowa 491; 18 N. W. 632. 


‘“Upon the final trial, on the plea of not 
guilty, the defendant offered himself as a wit- 
ness, and he was examined as to certain matters 
material to his defense. The district attorney, 
in his argument to the jury, commented upon 
the fact that the defendant testified to a part 
only of his defense, and omitted to testify upon 
other material facts in the case within his 
knowledge, and urged that such omission should 
be considered by the jury. 

It is contended that because of this conduct 
of the district attorney the judgment should be 
reversed. Section 3636 of Muiller’s Code pro- 
vides that defendants in criminal proceedings 
shall be competent witnesses in their own be- 
half; but if a defendant should elect not to be- 
come a witness, that fact shall not have any 
weight against him on the trial, and shall not 
be referred to by counsel for the state, and if 
counsel should do so, defendant shall be en- 
titled to a new trial. 

It is conceded that it was the right of the dis- 
trict attorney to comment on such testimony 
as the defendant gave; but it is urged that he 
had no right to comment upon the defendant’s 
failure to testify as to matters regarding which 
he preferred to keep his mouth closed. The 
exemption from wnfavorable comment extends 
only to such defendants as choose not to avail 
themselves of the privilege of testifying in their 
own behalf. Here the defendant put himself 
upon the stand as a witness, and we can see no 
reason why the counsel for the state should not 
comment on his testimony as fully as on that 
of any other witness. By putting himself upon 
the stand, and testifying to material facts in 
his defense, the defendant waived the protection 
which the statute accords him.’’ 
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State v. Grubb (decided by the Supreme 
Court of Mo. in 1906), 99 S. W. 1083. 
We ask especial attention to the later Missouri 
cases because in the briefs of both plaintiffs in 
error, some earlier Missouri cases, which were en- 
tirely out of line with the general trend of Amer- 
ican authority, have been cited to sustain their con- 
tention that neither trial judge nor counsel had a 
right to comment on the failure of the defendants, 
while on the stand, to testify as to certain incrim- 
inating matters already before the jury. 


In that case a defendant had taken the stand as a 
witness on his own behalf. Prior to that time a 
eertain witness on behalf of the state had testified 
that the defendant had got from him two horses at 
his stable in Steelville to get to another town called 
Sligo. While on the stand, defendant had failed to 
testify at all as to the subject of the trip. In the 
course of his argument the district attorney had 
said: 


‘*Here is Herman Essman, a witness for the 
state. He knew Emory Grubb, and he says 
Emory Grubb got two horses from him at his 
staple in Steelville to g0 10 Sito. Jt isma 
strange thing to me, gentlemen of the jury, that 
this Steelville trip has not been explained to 
you.” 


Defendant’s counsel claimed that the misconduct 
of counsel in commenting on the silence of defend- 
ant as to the trip constituted reversible error. 


“The testimony had shown that these two 
defendants appeared at the house of Mr. Par- 
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rott about sundown on the evening of the 6th 
of June, 1904, riding two horses, answering the 
description of Essman’s horses, and driving 
eattle with the brands and marks of the cattle 
that were stolen from the Sligo pasture, and of 
the same colors and all dehorned, and it had 
been shown by Essman that the defendants in 
June had got two horses answering to the de- 
scription of those ridden by the defendants 
that dav, and to be used for three days, and 
were not returned until the morning of the third 
day. To say that counsel for the state, with all 
these meruninating facts tending to show the 
theft of the cattle and the possession of them at 
sundown on. the evening of the 6th of June by 
the defendants, should not be allowed to argue 
that these facts called for an explanation by 
the defendants of the tume when they hired the 
horses from Essman, and the place to which 
they went, would be announcing the rule that 
counsel for the state are no longer permitted to 
make a logical argument and discuss imerim- 
inating facts to a jury, because of section 2638, 
Rev. St. 1899 (Ann. St. 1906, p. 1569), which ° 
provides: ‘If the accused shall not avail him- 
self or herself of his or her right to testify 
* * * it shall not be construed to affect the 
innocence or guilt of the accused, nor shall 
the same raise any presumption of guilt, nor be 
referred to by attorney in the case, nor be con- 
sidered by the court or jury before whom the 
trial takes place.’ That section, 1m our opinion, 
was never intended to prohibit, nor did it have 
the effect of prohibiting, a court having erim- 
inal jurisdiction. from instructina a iury as to 
the presumption arising from the recent posses- 
sion of stolen property, nor to deprive counsel 
for the state of arguing the effect of the failure 
by defendants charged with larceny to explain 
the possession of stolen nronertu recently after 
at had been stolen. In our opinion, if Mr. Cope 
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made the statement attributed to him, he did 
not violate the prohibition of the statute, but 
was entirely within the scope of a legitunate 
discussion of the evidence im the case.” 


This recent Missouri case does not, in terms, re- 
pudiate or reverse the earler Missouri decisions 
which we have said are counter to the general trend 
of American authority. 


In view of the persistency with which the sev- 
eral cases decided by the Supreme Court of Mis- 
souri have been urged upon the attention of this 
court by plaintiff in error in the present case, and 
by Caminetti in his brief, we ask attention to some 
very recent adjudications made by the Supreme 
Court of Missouri. As before indicated by us, the 
Missouri decisions relied on by adverse counsel were 
out of line with the general trend of American au- 
thority on the subject. Since the government’s brief 
in the Caminetti case was set up by the printer, two 
Missouri cases have come to our attention which 
were not cited in that brief. They are the cases of 

State v. Raftery, 158 S. W. 585-8 (decided 
by the Supreme Court of Missouri June 28, 
bene) e 
and 
State v. Larkin, 157 8. W. 600-4 (decided by 
the Supreme Court of Missouri in May, 
foie) 


In the Raftery case the court said: 


“This court has recently held in State v. 
Larkin that counsel for the state has the right 
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to comment on the failure of the defendant, 
while on the stand, to deny ineriminating 
statements attributed to him by other witnesses. 
It ts a wholesome rule, and we abide by tt.” 


In the Larkin ease the court said: 


‘‘Defendants strenuously urge that the court 
erred in permitting the prosecuting attorney to 
comment upon the failure of defendant Roy 
Larkin who took the stand as a witness in his 
own behalf, to deny certain statements which 
the prosecuting attorney averred had been 
made by him to Mrs. Harms. * * * (p. 605.) 
We have carefully examined the statutes and 
holdings upon this question of more than thirty 
states, and we find that it has been held uni- 
versally that, if the defendant 1s not sworn as 
a witness in his own behalf, any comment by 
the prosecuting attorney on his failure so to 
testify constitutes reversible error, in the ab- 
sence of a peremptory and proper rebuke by 
the trial court. But, dn the other hand, except 
in our own state and in California, where the 
question has been sometimes doubted, the right 
of the prosccuting attorney to comiment upon 
the failure of the defendant, when he takes the 
stand as a witness in his own behalf, to deny 
or explain ineriminating facts and statements, 
has been uniformly held allowable.’’ 


The Missouri Supreme Court, in its opinion, calls 
attention to the following list of cases which, on 
examination, will be found to sustain the doctrine so 
clearly set forth in the opinion: 

Solander v. State, 2 Colo. 56; 
State v. Tatman, 59 Iowa 471; 18 N. W. 632; 
Stover v. People, 56 N. Y. 315; 
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Heldie., Stake, 20 Neb. 500; 30 N. W. 626; 57 
mon, Rep. S30; 

Comstock v. State, 14 Neb. 205; 15 N. W. 350; 

State v. Staley, 14 Minn. 118 (Gil. 75); 

Cotton -v. State, 87 Ala. 103; 6 So. 372; 

Clarke v. State, 87 Ala. 71; 6 So. 368; 

Lee v. State, 56 Ark. 4; 19 8, W. 16; 

McCoy v. State, 46 Ark. 141; 

Brashears v. State, 58 Md. 567; 

McFadden v. State, 28 Tex. App. 241; 14 8. 


V3; 

Lnenburger v. State (Tex. Cr. App.) 218. W. 
608 ; 

Parker v. State, 62 N. J. Law 801; 45 Atl. 
O92; 


State v. Harrington, 12 Nev. 125; 

State v. Ulsemer, 24 Wash. 659; 64 Pac. 800; 

Hanoff v. State, 37 Ohio St. 178; 41 Am. Rep. 

496; 

State v. Ober, 52 N. H. 459; 13 Am. Rep. 88; 

rane v. Grave, ol Kan 230325 leaGeor 

Hooms-y. State, 92 Ind 13; 

‘Commonwealth v. McConnell, 162 Mass. 499; 

39 N. E. 107. 
The court, in its opinion, further discusses the 
subject in the following language: 

‘The rule that no reference shall be made to 
the neglect, failure, or even refusal of a de- 
fendant to avail himself of his right to testify 
shall not be commented on in the event he does 


not become a witness in his own behalf is there- 
fore, we find, universal; but, on the contrary, 
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the rile that if he does go upon the witness 
stand he then stands in the precise attitude of 
any other witness is, except in this state, and, as 
stated, in California, where the rule is subject 
to some doubt, also universal. Myr. Wharton in 
his learned and able work on Criminal Evidence 
lays down in the tenth edition thereof the rule 
that such. comment 7s allowable; to this state- 
ment of the text he cites no exceptions, and cor- 
rectly quotes the Missouri courts as entertain- 
ing like views. Wharton, Crim. Ev. (10th ed.) 
sec. 435a. * * * For many vears, and in 
practically every jurisdiction in the American 
Union, it has been vehemently urged in perhaps 
more than a hundred cases that the right of the 
state to cross-examine a defendant who at his 
own request, and not otherwise, takes the stand 
as a witness in his own behalf, is limited by the 
constitutional inhibition, against self-inertmina- 
tion. But, without citing cases, it may be said 
that this question. is now well settled against the 
contention urged. The contention that, absent 
«@ statute such as we have, cross-examination is 
limited by the constitutional rule against self- 
incrimination, has been exploded utterly on the 
ground that there ts sufficient protection against 
self-inertmination when it is provided that a 
defendant may or may not testify for himself, 
according as he may desire. * 

(606) Nothing is clearer, when we consider 
the history of this legislation, when we consider 
that at common law the defendant could not 
testify in his own behalf, and that the two sec- 
tions of our statute were intended to modify the 
common law, and when we consider the rule that 
this modification of the common law ought to 
go no further i its construction than its terms 
expressly provided, than that there is no legal 
or statutory prohibition against comment by the 
prosecuting attorney in any case, tf tn fact the 
accused does avail himself of his right to testify. 
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In logic and reason it is no argument against 
this view that the state by an express statutory 
provision is precluded from evoss-examination 
of the defendant upon any matter other than 
that about which he shall himself testify in his 
Gamination 11 chief. * “~~ (Olen. states, 
as we have seen, without having im their stat- 
utes the provision that a defendant testifying 
for himself ‘may be contradicted and impeached 
as any other witness in the case’, have, yet with 
practical unaninity, held that, if a defendant 
avails himself of his right to testify, he then 
stands as any other witness, and his silence in 
explaining and his failure to deny or contradict 
ineriminating facts, statements, or eitrcum- 
stances may be fully commented on by the 
prosecuting attorney. It is our duty to construe 
our own statutes as we find them in the light of 
their language, intent, and logic. There is no 
valid reason for the construction which has long 
been put by this court upon this proviston of 
our statute. It is mm absolute conflict with the 
rule announced by the tert-writers and diamet- 
rically in conflict with the holdings of at least 
forty-six states in this Union on this identical 
question. In Lowa, as has heen noted, there is 
a statute making the prosecuting attorney guilty 
of a misdemeanor if he refers to the failure of 
the defendant to take the stand and testifv in 
his own behalf, but if the defendant does take 
the stand, and does make himself a witness fox 
himself, the right of comment upon the de- 
fendant’s failure to deny, or contradict inerim- 
inating facts, statements or circumstances is 
left absolutely open to the state. State v. Tat- 
man, supra. Time and again, ever since the 
rule announced in State v. Graves, supra, which 
is now criticised, was first enunciated, this ques- 
tion has been up for ruling. Jt needlessly, and 
in the writer’s view erroneously, reverses more 
eases than any other single point which we are 


108 


called on to review. * * * Wor years sub- 
a to the rendition of the opinion in State 

Graves, supra, where the contrary doctrine 
e the one discussed here was first enunciated in 
this court, the cognate rule above referred to 
of presumption arising as a matter of law from 
the failure of the defendant to deny imerimin- 
ating facts or circumstances was fully recog- 
wees * * ~*~ (Citing cases) * = =a 
is difficult to see why, if such a presumption is 
as a matter of law entertained against a defend- 
ant when he takes the stand as a witness in his 
own behalf, such presumption might not be 
commented on by the prosecuting attorney in 
a case where the defendant likewise becomes a 
witness in his own behalf. We concede that, if 
there were any restrictions whatever placed 
upon the defendant as to the nature or extent 
of his testimony when he has elected to become 
a witness for himself, then there would be some 
reason in the rule. But there is no such re- 
striction upon him. His right to explain, deny 
and contradict is as unlimited as the rules of 
evidence, and as broad as the wssues pertinent 
to the matter under inquiry. In order to reach 
this conclusion, we must perforce read into sec- 
tion 5243 words that have not been placed in 
that section by the Legislature. We must make 
the first clause of that section read: ‘And if 
the accused shall not avail hinself of his * * * 
right to testify, on any question, point, fact or 
circumstance, then’ etc. When we consider that 
the statute in question changes the common law, 
at is difficult to see our war rand for reading into 
this section words that the Legislature has not 
in express language placed therein. We con- 
clude that the case of State v. Graves, 95 Mo. 
513, 88. W. 7389, which enunciated the rule that 
no comment shall be made by the prosecuting 
attorney or other counsel for the state on the 
failure of the defendant to testify about or to 
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deny or contradict any statement, fact or cir- 
cumstance tn the case, as well as other cases in 
this state which aunounce the same rule, fol- 
lowing the case of State v. Graves, ought to be 
overruled and no longer followed im this be- 
half.’’ 


At page 46 of their brief, counsel for plaintiff in 
error cite and quote from the case of Walliams v. 
Unvicd. Staics, 168 U. &........... ; 42 L. Ed. 509. Coun- 
sel claims the case is directly in point. An examina- 
tion of the very language quoted by counsel, in our 
judgment, will show directly the reverse of the po- 
sition taken by them. The case is not in point. 


At page 47 they quote the following portion of 
the charge of the trial judge in the Williams case: 
‘If in this case the defendant could have produced 
testimony cxplaining his several deposits in the 
San Francisco Savings Union and the Hibernia 
Bank during the months of September, October, 
November and December, 1895, and has failed to 
produce such testimony, then you are at liberty to 
infer that any explanation in his’ power to make, 
would have been, if made, adverse and prejudicial 
to the defense.” 


We ask the court, in connection with this lan- 
guage, to look on the same page of the brief (47) 
at the language of the justice of the Supreme 
Court in passing on the correctness of the charge: 


“The accused was entitled to stand on the 
presumption of his innocence and it cannot 
be said from anything in the present record 
that he was under any obligation arising from 
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the rules of evidence to explain that which did 
not appear to have any necessary or natural 
connection ‘with the offense imputed to him. 
In our judgment, the court, under the circum- 
stances, disclosed error im not excluding the 
affidavit and bank books as evidence, as well 
as what defendant said to the jury on that sub- 
Onn 


That case certainly is very far from serving as 
any proper basis for the contention here made by 
counsel for plaintiff in error. The evidence as to 
which the trial judge directed the Jury was evidence 
which should not have been in the record, and had 
no bearing on the question of his guilt or innocence. 
Naturally enough the trial judge had no right to 
instruct the jury that the defendant was under any 
obligation to explain matters which had no proper 
or possible connection with the question of his guilt 
or imnocence. 


Another decision from the Supreme Court of 
the United States, referred to in connection with 
this subject is Davis v. United States, 160 U.S. 
469. Counsel cite and quote from this case at pages 
60-1. In our judgment the matter there suggested 
is not pertinent to the question here under investi- 
gation. The matter there considered was the 
question whether a defendant relying on insanity 
as a defense, should establish such defense by a 
preponderance of the evidence. The Supreme 
Court very properly, and in line with the general 
trend of decisions on the subject, held that the gen- 
eral doctrine on the subject of reasonable donbt as 
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to the guilt of the defendant must govern the final 
determination of that question by the jury, and 
that if on the entire testimony covering the question 
of insanity, as well as other questions, the jury en- 
tertained a reasonable doubt as to defendant’s guilt, 
the accused was entitled to the benefit of such 
doubt. 


IBA 
The Trial Court Committed no Error in Refusing to Give 
the Instructions Requested by Defendant to the Effect 
that Lola Norris and Marsha Warrington Were Ac= 
complices and that Their Testimony Should be Re- 
ceived with Caution and Weighed and Scrutinized 
with Great Care by the Jury. 

At pages 67-95 counsel for plaintiff in error argue 
that the court erred in refusing instructions on the 
subject of Lola Norris and Marsha Warrington 
being accomplices and on the manner in which their 
testimony should be received by the jury and 
weighed in arriving at their verdict. This same 
subject matter is discussed in Subdivision IV of 
Caminetti’s opening brief at pages 147 to 169. 


The same matter is treated by us in the govern- 
ment’s brief filed in the Caminetti case in Sub- 
division V, at pages 90-112. We respectfully re- 
quest this court to refer to the argument there made 
by us. The facts and the law involved in the Cami- 
netti case are substantially identical with those in- 
volved in the case at bar. 
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The proposed instructions requested by Diggs, as 
those offered by Caminetti, were inapplicable to 
any issue in the cause. 


Unless the proposed instructions were responsive 
to some phase of the controversy being tried by the 
court, the trial Judge was justified in refusing to 
give any of them to the jury. At page 91 in our 
former brief we cite cases sustaining this proposi- 
tion. 


If the record in the present case is destitute of 
any evidence upon which the jury under appro- 
priate instructions would be justified in reaching 
the conclusion that either Lola Norris or Marsha 
Warrington was an accomplice, the action of the 
lower court in refusing to give to the jury the re- 
quested instructions was not only eminently proper 
but the only course which it had the legal right to 
pursue. 


The position of the government upon this ques- 
tion is that under no aspect of the case can it be 
successfully contended that under the evidence or 
the law, either Lola Norris or Marsha Warrington 
was or could be held to be an accomplice of Maury 
I. Diggs. 


In the statement of the facts in the present case 
we have shown by the testimony of Diggs himself 
that for two weeks before the departure for Reno, 
he had been arguing with Marsha Warrington to 
induce her to leave Sacramento and go with him 
(Ree. 321). While in hiding in the Columbia Hotel 
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in Sacramento Diggs says that the two girls were 
invited to the Columbia Hotel to meet himself and 
Caminetti (Ree. 335). In speaking of the subject 
of their conversation he said: ‘‘It was in regard to 
our conditions.’’ 


At page 233 Marsha Warrington shows how Diggs 
told her all the things that would happen to her af 
she did not go with him. The same witness further 
shows at pages 233-4 how protracted argument was 
had at the Peerless restaurant on Saturday, March 
Sth, before the girls could be coerced into a re- 
luctant consent to accompany Diggs and Caminetts 
on the trip. 


The next afternoon when told by the girls that 
they had reconsidered the matter and withdrawn 
their consent, Diggs forced the two girls again to 
consent, after suggestions and arguments that the 
wives of Diggs and Caminetti would bring actions 
resulting in the imprisonment of the girls and that 
warrants were to issue next day for their arrest 
(Rec. 232). We have shown how the false sugges- 
tion was made about impending scandalous publica- 
tions in the Sacramento Bee, and how it was said 
that complaint had already been lodged with officials 
of the Juvenile Court to secure the arrest of the two 
girls. Under conditions of this character was the 
final consent secured from Marsha Warrington and 
Lola Norris to accompany Diggs and Caminetti on 
their Reno trip. Marsha Warrington was then in 
the highly nervous condition resulting from her 
pregnancy by Diggs. As she said, at page 253 of 
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the record: “I went willingly after I was scared 
Mio wt.”” 


Lola Norris at pages 265-269 shows how she like- 
Wise was subjected to cajolery, coercion, misrep- 
resentation and intimidation and how, under those 
circumstances, she gave a consent which was several 
times recalled before actually entering upon the 
journey. Neither in fact nor in law were the girls 
accomplices in the violation of the White Slave 
Traffic Act by either Diggs or Caminetti. 

In this connection see 

People v. Stratton, 141 Cal. 604-6, 
cited by us at pages 94-5 of our brief in the Cami- 
netti case ; 
People v. Miller, 66 Cal. 468, 
cited by us at page 96 of our former brief. 
Greenwood v. State, (Okl.) 105 Pac. 371-3, 
cited by us at page 96 of our former brief. 

We ask attention here to the argument and au- 
thorities shown at pages 97-101 of our former brief, 
wherein we show that these girls were not accom- 
plices for the reason that as the victims, willing or 
otherwise, of their transportation in interstate com- 
merce, they could not nor could either of them, have 
been indicted, tried or punished under the pro- 
visions of the White Slave Traffic Act. 


Even if they were accomplices, no error is shown 
in the refusal of instructions. Here, as in the Cami- 
netti case, the jury acquitted on the counts of the 
indictment declaring on the persuasion, inducement 
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and enticement. The first two counts of the six in 
the indictment refer to the transportation of the 
two girls in interstate commerce. The third and 
fourth counts refer to the procurement of the tickets 
for the trip. ‘The only counts of the indictment as 
to which any possible claim of accomplice could ap- 
ply, were the fifth and sixth counts relating to the 
unlawful persuading, inducing or enticing. Since 
that feature of the case has been chiminated by the 
verdict, no prejudicial error is shown in the refusal 
of instruction, even if the girls, under any possible 
aspect of the testimony, could be regarded as ac- 
complices. Furthermore, even if they were ac- 
complices, failure to give cautionary instructions 
constituted no error. In this connection see the 
authorities cited in our brief in the Caminetti case 
at pages 107-110. 

Tn addition to the cases there cited we ask atten- 
tion to 

People v. Solander, 2 Colo. 48-49. 


The court there said: 


““T have found no ease in which the verdict 
being correct on the mere omission of the court 
to charge the jury as to the weight to be given 
to the testimony of an accomplice, has been 
held to be error for which a new trial could 
be granted. But if such is the rule where there 
is no testimony to corroborate the accomplice, 
and the text of Mr. Greenleaf certainly sup- 
ports that view I think that it cannot be ex- 
tended to a case in which the accomplice 1s 
supported by other testimony. 
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Of course, the California rule followed in the 
case of People v. Coffey, based on the statute for- 
bidding conviction on the uncorroborated testimony 
of an accomplice, cited by both plaintiffs in error, has 
no application to the trial of an indictment in the 
federal court. The girls here were abundantly cor- 
roborated by many other witnesses in the case. 


We 


The Only Issue Involved in the Indictment Against Diggs 


Certainly Did Not Escape the Attention of the Trial 
Judge. 

At page 96 of their brief, counsel for Diggs in 
the third subdivision of their argument, use this 
heading: 

“The only issue involved in the indictment 
escaped the attention of the trial court. This 
issue was also the only issue in evidence. ‘The 
whole charge of the trial court to the jury was, 
for this reason misleading and erroneous and 
the jury was blinded as to the real issue. By 


reason of this, therefore, defendant failed to 
receive a fair and impartial trial.” 


A discussion of this amazing proposition is car- 
ried on from pages 96 to 1183. The argument pre- 
sented in these pages in Subdivision III by coun- 
sel for plaintiff in error is identical in language 
with that shown in Subdivision XIV of Caminetti’s 
brief, at pages 298 to 314. The argument in the 
Diggs brief is a perfect duplication of that in the 
Caminetti brief as to language and citation of au- 
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thorities, the only change being in the substitution 
of the names of the parties and the pages of the 
record involved in the rulings. The initial language 
of the argument in each brief is: 


‘The whole charge to the jurv is pregnant 
with the above misconception indulged in by the 
tial court, 

The court labored under the impression that 
the defendant was charged with the interstate 
transportation of the woman for the purpose 
of ‘debauchery’. The prosecution also mis- 
conceived the nature of the issue.’’ 


The trial judge in the present case, as in the 
Caminctti case directly called the attention of the 
jurors to the language of the indictment and to the 
language of the statute under which the indict- 
ment had been found. We feel that the argument 
thus identically urged in both briefs may be met 
by us without dupheation of our work and that of 
this court. In our judgment the position of coun- 
sel in this regard has been adequately met in 
Subdivision NV of our brief in the Caminetti 
case at pages 204 to 212. 

The charge of Judge Van Fleet referring to the 
several counts of the indictment is shown at pages 
371-377. In that portion of the charge, Judge Van 
Fleet defines the several terms ‘‘concubine’’, ‘‘mis- 
tress’’, ‘‘debauchery’’, and their relation to the 
immoral purposes or practices denounced by the 
statute. 

At pages 207-209 we showed by definitions from 
standard Jexicographers that the terms, as defined 
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by Judge Van Fleet, were correctly defined by 
dim. 


At page 209 of our brief we quoted the language 
of Mr. Justice Harlan, shown in the case of United 
States v. Bitty, 208 U. 8. 393-403; 52 Law Ed. 547. 


We ask attention to a portion of the quotation 
from that opinion shown at pages 209-210 of our 
brief : 

‘We must hold that Congress intended by the 
words ‘for any other immoral purpose’ to tn- 
clude the case of any one who imported into the 
United States an alien woman. that she might 
live with him as his concubine. The statute 
in question, it must be remembered, was in- 
tended to keep out of this country immigrants 
whose permanent residence here would not be 
desirable, or for the common good, and we can- 
not suppose either that Congress intended to 
exempt from the operation of the statute, the 
importation of an alien woman brought here 
that she might live tn a state of concubinage 
with the man importing her, or that it did not 
regard such an wmportation as being for an 
ammoral purpose.’’ 


At page 210 of our brief in the Caminetti case 
we asked attention to the following language used 
by District Judge Foster of the Eastern District 
of Louisiana, in the case of United States v. Flas- 
boller, 205 Fed. 1007: 


“The indictment sets out that the woman was 
persuaded to go from one state to another for 
the purpose of engaging tn illicit intercourse, 
cohabitation and concubinage with accused, Cer- 
tainly illicit cohabitation and coneubinage are 
immoral acts analogous with prostitution, and 
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come well within the letter of the statute. 
* * * In my opinion the case is on all fours 
with that of the United States v. Bitty, 208 
U.S. 298, and interpretation of the statute must 
be controlled by that deciston.’’ 


The position of counsel in regard to this question 
in the present case, in our judgment, is fully met by 
the argument advanced by us in our former brief. 


In this case, as in that, suggestion is made that 
the author of the White Slave Traffic Act had, in 
a report submitted to Congress, suggested that the 
case of Bitty v. United States had no bearing on 
the question here before the court. 


This suggestion of counsel may be well met by 
the language of Mr. Justice Harlan in the Bitty 
ease itself. 


“The intention of the Legislature is to be 
collected from the words they employ. * * # 
The case must be a strong one indeed which 
would justify a court in departing from the 
plain meaning of words, especially in a penal 
act in search of an tntention which the words 
themselues did not suggest.’ (See the opinion 
of Justice Harlan set out in our Caminetti 
brief at pages 61 and 66.) 


A further answer is furnished in the language of 
Circuit Judge Baker, speaking for the U. S. Cir- 
cuit Court of Appeals for the 7th Circuit, during 
the January session of 1914, in the case of the noto- 
rious Jack Johnson. The case is reported as John 
Arthur Johnson v. United States of America. The 
opinion in this case is set out in our Caminetti brief 
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at pages 66 et seq. At page 69 of our bricf appears 
this language quoted from that opinion: 


‘* Against upholding the conviction on the sex- 
ual intercourse counts defendant’s first insist- 
ence is that the intention of Congress was other- 
wise. By noting current history we may be 
aware that the act, when applied to merely un- 
lawful sexual intercourse, has been used as an 
instrument for blackmail or other oppressions; 
but that has nothing to do with a judicial as- 
certainment of the meaning and constitution- 
ality of the act when tt was adopted. Reference 
is made to public debates as indicative of the 
author’s intent. But the writer of a bill may 
explain his purpose to fellow members and they 
may vote for it solely because in their judgment 
it has a wider or narrower scope than he states. 
This is one of the considerations that ages ago 
led to the wriversal canon of interpretation, 
that in the absence of ambiguity apparent upon 
the face of a document extraneous references 
are not permissible and the meaning is to be 
gathered exclusively from the text with the 
words taken in their ordinary and usual mean- 
ings.” 

For the purpose of sustaining their view as to the 
proper construction of the act counsel for plaintiff 
in error in this case, as in the Caminetti case, rely 
on certain language found at pages 6 and 7 of Re- 
port No. 47 on White Slave Traffic, filed December 
21, 1909, at the second session of the 61st Congress. 
The language is as follows: 


“Section 3 of the Act of February 20, 1907 
(Immigration Act) has received the considera- 
tion of the Supreme Court in two cases. 

In the first case, that of the United States v. 
John Bitty (208 U. 8. 398) the Supreme Court 
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held that a foreign woman being brought to 
the United States as the personal private mis- 
tress of a man living here, was being imported 
‘for other immoral purposes’, and that there- 
after the importer was subject to the penalty 
of the statute and the woman to deportation. 

This decision ts not pertinent to the phase 
of the subject under discussion aud is mentioned 
only im passing.’ 


What was the particular phase of the subject 
covered by the act which was then under discussion. 
Some enlightenment on this subject may be had 
from Part 2 of Report No. 47, being the report of 
the minority of the committee opposing the enact- 
ment of the proposed law. The report of that mi- 
nority of the committee is signed by W. C. Adam- 
son, William Richardson and C. L. Bartlett, and 
styled ‘‘Views of the Minority”’. 


At page 3 of the minority report we find the fol- 
lowing: 


“Our chief objection to the bill is that under 
the exclusive authority that the Congress has 
under the Commerce Clause of the Constitu- 
tion to regulate, direct and control commerce 
among the states and foreign nations, that in- 
cidentally or otherwise, Congress cannot, in the 
erercise of police power, punish citizens of the 
state for violating a federal statute made under 
the pretense of regulating commerce and sup- 
pressing evils, which mm the strictest and most 
literal sense, along with the health, peace and 
order, is an affarr that belongs to the states and 
the federal government never has and never 
can, under our existing federal system, lawfully 
clain. ov exercise such power, except tn the 
District of Columbia and the territories.’’ 


ye 
The objection urged in this language was the pe- 
culiar phase of the subject under discussion with 
reference to which the majority report in referring 
to the case of l'nited States v. Bitty, said: 


‘This decision is not pertinent to the phase 
of the subject under discussion and is men- 
tioned only in passing.’’ 


The majority of the committee entertained the 
view that the Bitty case determined nothing in this 
controversy. We respectfully submit that that 
judgment must give way and fall before the au- 
thoritative declarations made on the subject by the 
judicial branch of the government. It is hardly 
proper that on such fractional legislative authority 
we should he expected to overrule the decisions of 
the various federal courts that have passed upon 
this question. 
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There Is No Merit in the Claim of Undue Probative Im- 
portance Alleged by the Counsel for Plaintiff in Error 
to Have Been Attached by the Trial Court and Coun- 
sel for the Government in the Matter of the Blood- 
Stained Sheet. 


At pages 114 to 137 of their argument they argue 
the proposition thus stated in Section 4 of their 
brief in this language: 

“The undue probative importance placed by 


the prosecution and the trial judge upon the 
blood-stained sheet taken from the Reno cot- 
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tage distorted and influenced the minds of the 
jury to such an extent as to deprive defendant 
of a fair and impartial trial and also con- 
stituted gross misconduct on the part of the 
prosecuting attorneys and the trial judge.” 


This matter, discussed with seeming seriousness, 
has taken unto itself an argumentative value or 
volume of twenty-four pages of print. We fear 
that we might deserve, if not mvite, a real rebuke 
for real misconduct if we should pursue counsel for 
plaintiff in error through the twenty-four pages of 
iamipaevoted to this subject. Life is too sier 
the labor of the judges of this court too arduous 
for us thus to offend. 


At page 154 counsel say: 


‘Although the record is silent, nevertheless 
to be charitable to the presecuting attorneys” 
(small favors thankfully received) ‘it un- 
doubtedly was the intention of the prosecution 
to prove a seduced virgin. But when the vic- 
tim testified to the facts, the result was disas- 
trous. The damage, however, was done, and the 
prosecution could not then undo the gross 
error.” 

Poor little Lola Norris, according to her uncon- 
tradicted story, became a “‘seduced virgin’ only 
when Diggs had finally and firmly placed her in the 
embrace of the persistent Caminetti after months 
of endeavor and pursuit. 


The charges of misconduct of counsel and court 
in the attachment by them of undue probative im- 
portance to the bloody sheet must fall for lack of 
any real worth. 
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The Charge of Misconduct of Counsel During Opening and 
Closing Arguments is Warranted Neither in Fact Nor 
in Law. : 


At pages 188 to 181 of Subdivision V of their ar- 
eument, counsel for plaintiff in error urge that the 
counsel for the government were guilty of miscon- 
duct in making their opening and closing argu- 
ments. The government counsel afforded no just 
ground for this claim of misconduct so vehemently 
urged during the trial and here advanced with such 
volume of words. 


A similar argument was advanced in Subdivision 
VI of the Caminetti brief, covering pages 207 to 
248. The argument here is not absolutely identical 
in language. The argument here covers forty-four 
pages, while the other covers only forty-two. The 
authorities cited and relied on in both cases are 
largely the same. 


At pages 142-3 of the Diggs brief counsel cite 
twenty cases of identical title in identical order as 
the same twenty are shown at page 213 of the Cami- 
netti brief. The symmetry of presentation is so 
excellently executed that two incorrect citations of 
the Caminctti brief are duplicated in the Diggs case, 
the cases being Collins v. State, cited as being in 
145 §. W. 1065, whereas no case of that title is re- 
ported in 145 8. W. The case referred to is in 148 
S. W. 1065. The other of the two cases being 
People v. Burke, 145 Pac. 1065, a volume not vet 
published, the current volume number being 143. 


125 


The general subject of misconduct of counsel was 
discussed by us in the Caminetti case at pages 149- 
195. Much of the argument of counsel for defend- 
ants is directed not only at the openly claimed and 
much reiterated charge of misconduct of counsel, 
but also at the insinuated unfairness, impartiality, 
bias and prejudice of the trial judge. The claim is 
not warranted,—either in the case of the court or of 
counsel. 


In our Caminetti brief we have cited many cases 
showing the absolute unworth of the pretense here 
made that defendants in these cases were victims 
of prejudicial error at the hands of government 
counsel or of the court. Whatever was referred to 
by counsel in the arguments, opening and closing, 
as facts or logical inferences from the testimony, 
had absolute foundation in the record. Whatever 
was urged upon the jury to influence their action or 
secure a verdict was within the legitimate range of 
argument or suggestion. In this connection see 
cases cited by us at pages 176-185 of our Caminetti 
brief and also the argument and authority sub- 
mitted by us at pages 188-195 of that same brief. 


IF THERE WERE ANY MISCONDUCT OR REFERENCE TO EX- 
TRANEOUS MATTER IN THE STATEMENT OF COUNSEL, 
THE MATTER IS NOT IN SUCH SHAPE AS TO BE OPEN 
TO REVIEW HERE. 


As to the facts warranting the verdicts against 
these two co-conspirators in the degradation and 
ruin of these two girls who stood at the threshold 
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of womanhood, no scintilla of doubt could abide in 
the mind of any sane juror of average intelligence, 
after hearing the testimony of the two girls and the 
many other witnesses who corroborated their testi- 
mony. 


In this connection we again ask attention to the 
language of Judge Van Flect in his charge shown at 
pages 382-3 of the record: 


“While, as I have stated, it is the duty of 
the Court to declare the law, and that of the 
jury to be governed by it in their consideration 
of the evidence, it is, on the other hand, the 
province and right of the jury to pass upon 
the facts in the case and the credibility of the 
witnesses. With those functions the Court has 
nothing to do, other than to endeavor to see 
that only proper evidence is permitted to go 
before the jury for their consideration; and it 
is neither the province nor the disposition of 
the Court to intentionally interfere with that 
duty of the jury. If, therefone, during the 
progress of this trial you have gathered any 
impression from anything which the Court may 
have uttered in your presence, as to the views 
or judgment of the Court on the question of the 
defendant's gilt or innocence, or as to the 
weight of any evidence or the credibility of 
any witness, you will disregard such impression, 
should at not accord with your own views, and 
base your finding upon your own independent 
judgment as to what the sum of the evidence 
discloses; and when I refer to the evidence I 
refer solely to such evidence as has been finally 
permitted to go in and remain before you for 
your consideration. Any evidence that during 
the course of the trial has been primarily ad- 
mitted in evidence and thereafter withdrawn 
is out of the case for any purpose for your 
consideration. And in this connection, as re- 
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quested by counsel for the defendant today dur- 
ing an incidental argument, I should suggest 
to you, gentlemen, that the statements or declar- 
ations of counsel made at the bar are in no sense 
evidence for your consideration. You are to 
confine your consideration alone to the evidence 
that has been admitted before you from the 
witness stand or in the way of exhibits or other 
physical evidence which may have gone in 
before you.” 


In the same spirit of confining the jurors to mat- 
ters properly in evidence before them, the court 
Said at page 392: 


‘Perhaps I should again admonish you that 
to no extent must you permit yourselves to be 
influenced in your verdict by the fact that this 
case has attracted so much attention and given 
rise to so much controversy in the public press, 
the halls of Congress, and among the people, 
prior to this trial, by reason of certain inci- 
dents arising in its earlier history. Those facts 
are wholly extraneous to your inquiry or to 
mine, and we have nothing whatsoever to do 
with them. They in no way affect the merits 
of the case, and you should be careful to avoid 
permitting any feeling of bias or prejudice 
flowing therefrom to find reflection in your ver- 
CHC @ 


Furthermore, if there were misconduct,—if there 
were prejudice,—if there were action by the court 
or counsel which, if properly presented to an ap- 
pellate tribunal, might in anv possible aspect afford 
a ground for reversal, plaintiff in error did not 
lay a proper foundation for presenting such ques- 
tion here for review by this appellate tribunal. 
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Judge Van Fleet, as we have seen at page 383, 
did, as requested by counsel, charge the jury as 
follows: 


‘‘And in this connection, as requested by 
counsel for the defendant today during an in- 
cidental argument, I should suggest to you, 
gentlemen, that the statements or declarations 
of counsel made at the bar are in no sense evi- 
dence for your consideration. You are to con- 
fine your consideration alone to the evidence 
that has been admitted before you from the 
witnesses stand, or mm the way of exhibits or 
other physical evidence which may have gone 
wm before you.”’ 

If, as to any of the matters relied on by plaintiff 
in error as constituting misconduct of counsel any 
other or further instruction or warning as to any 
such matter here urged as misconduct were desired, 
the time to secure the same was when, at the close 
of the long trial, Judge Van Fleet was giving the 
jury his final instructions to govern their delibera- 
tions. No such request was preferred. The record 
shows no warning suggested in the guise of a re- 
quested instruction proposed by counsel. In the 
absence of such request and an exception based on 
the refusal of such request, any possible claim of 
prejudicial misconduct is without legal foundation. 
The rule on this subject was quoted by us from 12 
Cyc., 585, at page 161 of our former brief, as fol- 
lows: 


“Improper remarks in argument by the 
prosecuting attorney, although prejudicial, do 
not justify a reversal wnless the court has been 
requested to instruct the jury to disregard them 
and has refused to do so.’ 
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Cases sustaining the rule thus stated in Cyc. are 
shown at pages 161 to 169 of our brief in the Cami- 
netti case. We respectfully refer the court to that 
brief for a fair presentation of our views. In our 
judgment the argument there made adequately 
meets the contention of counsel for plaintiff in 
error in this case. 


VITI. 
Further Charges of Misconduct of Counsel Unwarranted. 


At pages 182-195, in Subdivision VI of their 
brief, counsel argue the question thus stated on 
page 182: 

‘‘Misconduct of counsel for the prosecution 
during the trial, permitted and condoned by 
the trial judge, prejudiced defendant and his 
ease to such an etxent with the jury as to de- - 
prive him of a fair end impartial trial.’’ 

The first matter of serious misconduct charged 
to counsel for the government and said to have been 
condoned by the trial judge, is the bloody sheet. It 
must be that its alliterative association with the 
bloody shirt of the days following our Civil War 
has suggested this subject as a means of stirring up 
‘yin 1s here an unnecessary controversy. 


The bloody sheet seems to counsel much more 
potent in argument than in probative value. It has 
received all the treatment at our hands that it de- 
serves. It may well be burned, buried or otherwise 
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eliminated from anv possible opportunity for future 
use. 

Another alleged aggravated offense against for- 
ensic discretion and propriety, is aimed at Mr. 
Matt I. Sullivan, senior counsel for the govern- 
ment, at page 189. The gentlemen representing 
Myr. Diggs say: 

“Still another pure specimen of sharp prac- 
tice indulged in by both attorneys representing 
the United States, and which was aggravated 
by the indulgence of the trial judge, will be 
found at pages 355 to 357 of the record. The 
record there shows the following proceedings 
took place: 

Mr. Sutziivan. Q. Mr. Diggs, during the 
course of this trial and in the presence of the 
jury here, during the cross-examination of Miss 

Yarrington, did you not repeatedly suggest to 
your counsel questions to be propounded to 
Miss Warrington, asking her if she did not at 
divers times have intercourse with you?’’ 

This question, in our judgment, was one which 
legitimately might occur to any counsel conducting 
a cross-exannation under the circumstances shown 
by the record. Certainly a defendant, under cases 
above called to the attention of the court, may be 
treated while on the stand in the same way as any 
other witness whose conduct or motives may be 
inquired into for the purpose of determining his 
credibility or the probative value of his testimony. 

As a matter of fact, Diggs had prompted the 
question referred to by counsel in the question that 
he asked of Diggs while on the stand. The seeming 
reluctance of Diggs to make any statement while 
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on the stand as to his intimate relations with Marsha 
Warrington is shown at page 354 of the record. 


He was asked: 


“Q. And did you and Miss Warrington 
there have sexual intercourse ? 

A. I would rather not speak of the relation 
* * * JT would rather not speak of my rela- 
tion with Miss Warrington.”’ 


It was following this exhibition of simulated re- 
luctauce on the part of Diggs that counsel asked 
the question, the mere asking of which is claimed to 
constitute misconduct on the part of government 
counsel. 


When testifying to the actual fact whether or 
not he had prompted his counsel to ask questions 
of Marsha Warrington on cross-examination, he 
testified as follows: 


“Q. Didn't you suggest that question to 
your counsel? 

A. Well, I suggested that to my counsel a 
long time before I came into the court room 
* * * that suggestion may have been made 
by me during the cross-examination of Miss 
Warrington. I don’t remember. I won't say 
that I did not make the suggestion.’ 


If it be the fact, as admitted by Diggs, that he 
did prompt the question,—if it be the fact, as it 
undoubtedly is, that the prompting of the question 
was manifest to the eve and ear of those who 
were in the court room, it is perfectly natural that 
counsel should assume in testing the conduct of the 
defendant as a witness on the stand that he had a 
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right to show that his seeming reluctance to an- 
swer questions when on cross-examination as to his 
relationship with Marsha Warrington was only 
affected, when as a matter of fact he had tried by 
his own suggestion to get Marsha Warrington, his 
victim, while under cross-examination, at his in- 
stance, to testify to the identical subject matter in- 
volved in the question which he showed a reluctance 


to answer. 


The whole case showed that anything like a sense 
of delicacy was absolutely foreign to the nature of 
Maury I. Diggs. When he affected a reluctant 
hesitancy to disclosing by his own answer the actual 
relationship between him and this young woman, he 
belied his whole conduct during the trial and his 
whole history, as testified to, during the several 
months preceding the Reno trip. His very illicit 
relationship with the girl was the argument ad- 
vanced by him to induce her to make the trip with 
himself and Caminetti. 


The question asked by counsel cannot, by any pos- 
sibility of argument, be distorted into misconduct 
of counsel which could afford a ground for reversal 
of the judgment here under attack. 


In disposing of the matter at the time the trial 
judge made this remark as shown at page 356: 


“The jury will understand that the argument 
of counsel, arising on an objection, is not evi- 
dence in the case and is not to be considered by 
the jury in determining the issues to be sub- 
mitted to them.”’ 
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As we have shown, the court during his charge, 
fully covered this and any other matters which 
might have been excepted to as constituting mis- 
conduct of counsel. This subject has been suffi- 
ciently discussed, in our judgment, in the preceding 
pages and in our brief in the Caminetti case. 


IX. 
The Trial Court Committed no Error in Overruling the 


Obiection to the Question Asked of the Witness Diggs 
as to What Was Meant by the Reno Trip. 


At pages 196 to 200 in Subdivision VII of their 
argument, counsel for plaintiff in error argue the 
proposition thus stated: 


‘The trial court erred in compelling the de- 
fendant to testify to certain matters which are 
not the proper subject of cross-examination.”’ 


Counsel apparently misconceive both the record 
and the law with reference to this matter. The mat- 
ter here involved is not that of compelling a de- 
fendant standing on his privilege and refusing to 
incriminate himself to give an answer if silent on 
cross-examination. There was neither assertion of 
his privilege—if, under the law, he had any such 
privilege after waiving it by his voluntarily taking 
the stand—nor compulsory action by the trial judge. 
The record as quoted by counsel at pages 196-7 
shows merely an objection that the challenged ques- 
tion was not cross-examination. In any event, in 
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no aspect of the case could the action of the court 
be prejudicial error. Apparently counsel make their 
bold assertion without due regard to the matters 
shown by the record. Both during the direct ex- 
amination and the eross-examination, without ob- 
jection, did Diggs speak of the Reno trip. 


Diggs had met the girls and had a long confer- 
ence in the afternoon, and by an appointment, a 
meeting was arranged for eight o’clock that even- 
ing at the Saddle Rock restaurant. At page 342 
Diggs testified : 


‘‘TIn a few minutes, a little after cight o’clock, 
I believe, the girls showed up. * * * While 
we were in there Miss Warrington came. She 
did not have her grip. * * * I called a mes- 
senger up and sent him for the grip. * * * 
In the meantime ‘Mr. Caminetti showed up on 
the scene. He was pretty much under the in- 
fluence of hquor. He says, ‘Well, what’s doing ?’ 
T said, ‘Well, I am going and the girls say they 
are going, too.’ He says, ‘Where are you 
eoing?’ I said, ‘I don’t know. Anything to get 
out of town for a while.” He said, ‘Well, I 
haven’t got any money. I will go down town 
and get some.’ Which he did. He went away 
and went down town and got some. 

(343) TI got the full information of all the 
trains and also the cost of transportation be- 
tween different places from Sacramento to vari- 
ous positions. 

(344) The next train leaving town was 
10:45, the eastbound tram, and we all agreed to 
catch that tram. 1 ealled Mr. Caminetti wp on 
the telephone again—in the meantime he was 
down to O’Brien’s saloon. He had left in the 
meantime and gone down town to eget some 
money. He said he was going down to Joe 
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O’Brien’s to cash a check. I telephoned to 
him down there and I got hold of him or left 
Bora tor hin, *~ * ™~ Jo ioldetain, I left 
word we were going to catch the 10:45 train. 
He didn’t show up for that train. Miss War- 
rington and I went over to the depot. When 
the train got ready to go I thoroughly made up 
iy mud ~ *~ * that Iodidmt care who 
went or who was ready to go or anything else. 
If the crowd wasn’t ready to go I was going 
along. I was going to get out of town. Mr. 
Caminetti did not appear. * * * Miss War- 
rington walked over to the Southern Pacific 
station with me and the train stopped. We 
were contemplating about taking it. * * * 
I was contemplating in my own mind whether 
wom taice the train or not. * ~*~ = Wiheniae 
went back to the restaurant. 

(345) Before we went to the restaurant we 
sat in a little carhouse and waited a few min- 
utes and thought that Mr. Caminetti might 
come along.’’ 

The 10:45 train was an eastbound train which 
passed Reno. 


All the testimony above elicited from Diggs in 
connection with taking the eastbound train was on 
direct examination. On cross-examination, without 
objection, he testified as follows: 


(347) ‘“‘T met Miss Warrington and Miss 
Norris frequently the first week immediately 
preceding our trip to Reno.’ 


At page 348, likewise without objection, he said: 
“We left for Reno two weeks after meeting 
her on the levee.’’ 
This meeting on the levee was the one at which 
he first discussed with Marsha Warrington the de- 
sirability of leaving Sacramento. 
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At page 16, referring to a discussion with Marsha 
Warrington, he said: 


‘““T believe that was one week before we left 
for Reno on a Sunday night.” 

(852) ‘They knew during the time we were 
discussing our contemplated departure from 
Sacramento that Mr. Caminetti was a married 
man living with his wife and had two children, 
the youngest one about three weeks old.’ 


At page 357 Diggs further testified without ob- 
jection: 

“That night we went to Reno. Miss War- 
rington, Miss Norris and I left the Saddle Rock 
restaurant about 10 or 10:20. The first train. 
going out for Reno was 10:45, which we in- 
tended to take had Mr. Caminetti been there. 

* * I knew the 10:45 was an eastern train 
but IT didn’t know whether wt went to Denver, 
Salt Lake, oy where it went, but J intended to 
take it anyway. Caminetti didn’t show up in 
time for that train. We went back to the res- 
taurant. I met him just as we were coming out 
of the restaurant the last time that night. He 
gave Miss Norris some money, I don’t know 
how much. I believe she was in the restaurant 
when he gave it to her—in the Saddle Rock 
restaurant—and after meeting Mr. Caminetti 
the four of us proceeded to the train.’ 


After all this testimony had been given by Diggs 
in response to questions of his own counsel and on 
cross-examination, without any objection by his 
counsel, this question was asked: 

(358) ‘Q. In your testimony you have re- 
ferred repeatedly to conversations and confer- 
ences that took place before the Reno trip. 


Now, what did you understand or mean by the 
Reno trip?” 
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His answer to that question was: 

‘A, It is perfectly evident what trip it 
was.” 

In view of this condition of the record, it is amaz- 
ing that the counsel for this very defendant witness 
should take the position that the harmless ques- 
tion asked as Just above shown was not proper cross- 
examination or that any claim of error could be 
based on the ruling of the trial court allowing it. 
Yet, at page 197, counsel say the defendant in his 
direct examination had not testified to any matter 
in relation to the alleged trip to Reno. 


It would be well for counsel, in making a state- 
ment as boldly as that, to have spoken with better 
knowledge of the record. 


X. 
The Court Committed no Error in Curtailing and Limiting 
the Examination of the Jurors. 


At pages 201-210 defendant’s counsel argue the 
proposition thus stated: 


‘*Defendant was entitled to an examination 
of the talesmen which would have permitted 
intelligent use of his peremptory challenges. 
The denial of such right by the trial court in 
this case constitutes reversible error, defendant 
having thereby been deprived of a fair and im- 
partial trial.’’ 


The criticism of the rulings of the trial judge in 
the matter of the examination of jurors is as un- 
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warranted as the covert attack on the fairness and 
impartiality of the trial judge made in connection 
therewith. 


The opening sentence of the argument on this 
proposition is as follows: 


‘“Under separate assignments of error in this 
brief, we show misconceptions of the case in- 
dulged by the trial court.”’ 


At page 205 counsel say further: 


“Counsel well knew that the evidence would 
disclose gross 1mmoral conduct of the defend- 
ant, but that such conduct would not amount 
to an infraction of the statute under which the 
defendant had been indicted. Defendant in 
such case was entitled to be tried by a Jury com- 
posed of men broad-minded enough to perceive 
the distinction.”’ 


The evident purpose of counsel in the examina- 
tion of the jurors was to develop in their minds the 
feeling entertained by counsel as to the supposed 
misconceptions on the part of the court of the law 
involved in the case on trial. The attitude of the 
judge towards a proper examination for the pur- 
pose of testing the mind of the juror Bloch is shown 
by the language quoted by counsel at page 203: 


“You can ask the juror if he will obey the 
instructions of the court and abide by the evi- 
dence. In other words, if there are any ele- 
ments in his mind that would preelude him 
from answering the question to that effect, you 
may ascertain that.’’ 


Of course the record does not purport to give all 
the questions asked and answered in the ease of 
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Juror Bloch or in the case of any other of the jur- 
ors. The fullest latitude was allowed during the 
examination of the jurors for the purpose of es- 
tablishing whether or not any bias or prejudice 
existed which would prevent their giving to the de- 
fendant a fair trial. The refusal to allow the ques- 
tion quoted at page 204 was evidently justified on 
the ground stated on the same page: 

“We submit that he has already answered 
that substantially. 

The Court. Yes, he has. I do not see the 
necessity of repeating things of that kind. It 
does not add anything to it. The Jurors are in- 
telligent men and they ordinarily mean what is 
iunported by their answer. Ze has already told 
you that the would obey the instructions of the 
Court and would be governed by the evidence 
in the case. Refrain from repetition.” 


The authorities cited by counsel to support their 
position afford no warrant for the criticism of the 
action of the trial judge in limiting the extent of 
the examination for the purpose of interposing per- 
emptory challenges. The case of State v. Steeves, 
is in no way pertinent to the matter here under con- 


sideration. 
The third syllabus is as follows: 


“The separate trial of a defendant jointly 
indicted for murder on the theory that he was 
an accessory before the fact, his co-defendant 
having been convicted, it is error to permit 
him to interrogate Jurors as to their opinion 
of his co-defendant’s guilt so as to enable him 
to intelligently use his peremptory challange.”’ 
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This language indicates the closest connection the 
Steeves case has with the Diggs case. 


No question of that character is presented here, 
and that is the only ruling in the case which seems 
to have any bearing at all on the matter herein dis- 
cussed. 


In speaking of the examination of talesmen for 
the purpose of peremptory challenge, 24 Cye., 3389, 
the authority quoted by counsel says: 


“The nature and extent of this examination 
must be left largely to the discretion of the trial 
court, which will not be interfered with unless 
clearly abused.”’ 


In the case of the juror Woolsey to whom counsel 
desired to put questions which had been asked of the 
juror Porcher, the court evidently acted within the 
proper range of its discretion. In the case of jurors 
Porcher and Woolsey, very full examination had 
been allowed in the regular course when the names 
of the jurors were first regularly called for exami- 
nation individually. Some time after the conelu- 
sion of the examination of Porcher, defendant’s 
counsel asked liberty of the court to ask a question 
which had not been asked during the regular ex- 
amination of that juror. In the case of Porcher 
the court allowed the question. The examination 
of the jurors, as we have said, occupied a great 
deal of the time of the court and counsel. Long 
after the examination of the juror Woolsey, which 
had been very full and which had been completed, 
defendant’s counsel sought to reopen his examina- 
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tion for the purpose of asking the same questions 
that had been asked of the witness Porcher with 
reference to former service as a juror within the 
district within a year. Counsel claim that they 
should have been allowed to reopen the examination 
of Woolsey on the ground that the court had already 
allowed them to reopen the examination of the wit- 
ness Porcher. Similarly they might have requested 
the court to reopen the examination of every one 
of the thirty-six jurors who had been examined 
before the jury was finally completed. In each case 
they were allowed to complete their examination of 
an individual juror before taking up the examina- 
tion of any other juror whose qualifications were to 
be passed on. The matter of reopening at the mere 
eaprice of the defendant the completed examination 
of a juror is a matter which certainly must be 
within the control of the Judicial diseretion. In this 
ease there appears to have been no abuse of such 
discretion. If counsel desired to urge the objection 
that the juror Woolsey had served as a trial juror 
within a year, the time for him to do it was when 
Woolsey was under examination for the purpose of 
determining whether defendant could exercise 
either a challenge for cause or a peremptory chal- 
lenge. Having failed at the proper time to urge 
the objection they should not be allowed to claim 
that the court exeeeded its judicial diseretion in 
refusing to reopen the examination. 


ele 
The Trial Court Committed no Error in Refusing the 


Requested Instruction as to Influence Exerted on 
Marsha Warrington or Immunity Promised. 


In Subdivision IX of their brief, at pages 211- 
212, counsel for plaintiff in error argue that the 
trial court committed error in refusing an instrue- 
tion set out by them at page 211. By the proposed 
instruction the jury were directed, in weighing the 
testimony of Marsha Warrington, to consider 
whether she might be under the influence of any 
persons or under promise of immunity. The in- 
struction was not proper or pertinent to any issue 
based on the testimony. Counsel for Diggs point 
to no testimony in the record supporting any claim 
of improper influence or promised immunity. The 
testimony of the record conclusively establishes the 
contrary. Sce testimony of Marsha Warrington set 
out at page 255 of the record. 


XII, 


No Error Was Committed by the Court in the Refusal of 
Requested Instructions—That Suspicion Was Not 
Proofi—and That the Rule in Criminal Cases Differed 
From the Rule in Civil Cases. 


At page 213 plaintiff in error, through his coun- 
sel, claims that the refusal to give two requested 
instructions shown on that page was error. 
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The first recites that suspicion is not proof and 
that guilt must be established beyond reasonable 
doubt. The other calls attention to the distinction 
between civil and criminal cases as to proof by 
mere preponderance or beyond reasonable doubt. 
The court had no occasion to instruct as to civil 
cases. The rule as to criminal cases was fully and 
correctly stated in the charge and with extreme 
regard to the defendant’s rights. 


AOROE 


The Court Committed no Error in Refusing Instructions 
Quoted Under Points XI and XII of Defendant’s Brief 
at Pages 215 to 242. 


These two subdivisions of their argument relate 
entirely to instructions therein set out and the 
alleged error of the court in their refusal. 


The instructions set out in Subdivision AI at 
pages 215 to 219 refer to the rule proper to be 
stated in cases of circumstantial evidence and the 
rule proper to be stated to a jury on the subject of 
reasonable doubt. The proper instructions were 
given by the judge as to both of these matters. See 
the portion of the charge in the record at pages 380 
to 382. 


The discussion by the defendant’s counsel in Sub- 
division XII of their brief refers to the refusal of 
requested instructions on the subject of the specific 
intent denounced by the White Slave Traffic Act. 
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The matter of specifie intent denouneed by the 
statute was clearly and fully called to the attention 
of the jurors by the trial judge. The portion of 
his charge bearing on this question is shown at 
pages 371, 872, 374, 375, 378 and 379. That portion 
of his charge has been set out in the preceding pages 
of this brief. The instructions shown in this sub- 
division of their argument were based largely on 
the erroneous views of defendant’s counsel as to 
the true intent and meaning of the White Slave 
Traffic Act and in consequence were erroneous and 
improper. 

One instruction as shown at pages 225-226 of 
their brief may be taken as an exemplar of the 
vice found in their requested instructions, the re- 
fusal of which is relied on here as error: 


‘‘Before vou can convict the defendant of 
the crime charged in the indictment, you must 
find that at the time he did the acts alleged in 
said indictment, if vou find beyond all reason- 
able doubt that he did them, that there existed 
in his mind the purpose and intent that the 
said Marsha Warrington should become the 
mistress and coneubine of the said defendant ; 
in other words, you must find bevond all rea- 
sonable doubt not merely the purpose of having 
sexual intercourse with her, but the purpose of 
ereating the relation between himself and the 
said Marsha Warrington, of concubinage, which 
is a natural marriage, as contradistinguished 
from a legal or civil marriage, and for the pur- 
pose of having an habitual and continuous illicit 
cohabitation with her, and unless vou find sueh 
purpose and intent actually existing in his 
mind at the time of the alleged commission of 
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the acts alleged in the indictment, you must find 
a verdict of acquittal.”’ 


The instruction quoted shows that among other 
delusions entertained by the counsel for plaintiff im 
error one was that concubinage was a sort of mar- 
riage. It is hardly necessary to argue to this court 
that the views entertained by counsel in this regard 
find no recognition in the law of marriage as rec- 
ognized and administered in the courts of the 
United States. Coneubinage is certainly not mar- 
riage and especially not in the case of men with 
wives and children still living, from whom their 
relations have never by any proper action been 
severed. The ancient doctrine that a man might 
procreate children by a woman not his wife, who 
would not be regarded as bastards but still could 
not inherit from him, has never been recognized as 
part of the American law of marriage. 


An examination of each of the other instructions 
set out in this section of their brief will show that 
whatever was proper in them to be given to the 
jury for their guidance as law, was clearly, cor- 
rectly and fully stated by the trial judge im his 
charge. We will not prolong this argument by 
reciting here those portions of the charge bearing 
on the matters under consideration. The charge 
itself, so far as requisite for a proper understand- 
ing of the questions presented, has been sufficiently 
set out in preeeding pages. The law proper to be 
stated by the trial judge to the jury has been suffi- 
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ciently discussed in other subdivisions of this argu- 
ment. 


xy 


The Instruction of the Trial Court that the Evidence Be- 
fore the Jurors, if Believed, was Sufficient to War- 
rant Conviction was Correct. 


At pages 248-249 plaintiff in error, through his 
counsel, claims that the trial court erred in its in- 
struction to the jury, contained in the following 
language: 

“The evidence introduced before you by the 
government, if believed by you, is sufficient in 
legal effect, that is, in law, to sustain the con- 
vietion of the defendant upon each one of the 
several counts of the indictment, but whether 
it is such as to satisfy you of tts truth and 
establish the guilt of the defendant to the de- 
gree I have wdicated, is, as I have heretofore 
stated, a question solely for your considera- 
bion.”’ 


It was clearly within the function of the trial 
judge to state that the evidence offered, if believed, 
was sufficient to warrant a conviction. He had as 
much right to pass on a question at the close of the 
testimony as he had to pass on a question of law 
involved by a demurrer to the indictment which 
presented the identical state of facts. 

As to the matters properly within the jurisdiction 
of the jurors, those he clearly and definitely left 
to them for consideration. 
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Judge Van Fleet in the language quoted did not 
state to the jury that ‘‘in his opinion it was the 
duty of the jurors to convict’’. Therefore, we fail 
to see for what reason the action of the court in 
Breece v. United States, is called to the attention 
of this tribunal. 


What the case of Becker, the New York police- 
man, has to do with the proper interpretation of 
the White Slave Traffic Act before this tribunal 
is not manifest to us. Its repeated suggestion to 
the court in this brief and the companion brief in 
the Caminetti case, and the repetition in various 
connection of the language used by the New York 
Court of Appeals, would seem to subserve only one 
purpose: as part of a concerted scheme to dis- 
eredit the trial judge in the estimation of this 
appellate tribunal. Judge Van Fleet is not on trial. 
He needs no vindication at our hands. His clear 
conception of the facts and his absolutely correct 
declaration of the law, as shown in the rulings on 
the evidence and his directions to the jury, are 
perfectly manifest in the record before this court. 


XV. 
Refusal to Transfer Cause to Sacramento for Trial. 
In Subdivision XIV of their brief, adverse coun- 
sel discuss the proposition thus stated at page 250: 


“The court erred in not granting the motion 
made on behalf of the defendant at the outsct 
of the case to transfer the trial of the cause to 
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Sacramento, where the offenses were charged 
in the indictment to have occurred, and where 
the defendant and the principal witnesses all 
resided.”’ 


This is the identical question presented as Point 
XXXIV in the Caminetti brief at pages 383 to 389. 
The claim made has no merit. Neither Sec. 72 of 
the Judicial Code nor the case of People v. Powell, 
87 Cal. 348, affords any warrant for the claim made 
by counsel in this connection. The argument and 
the authority in the Diggs case and the Caminetti 
ease are identical. The matter in our judgment is 
sufficiently disposed of by us in the reply to the 
Caminetti brief at pages............... Ome ah ae 


XVI. 


The Enactment of the White Slave Traffic Act was a 
Legitimate Exercise of the Legislative Power of Con- 
gress Under the Constitution of the United States. 


At pages 258-260 counsel argue the proposition 
thus stated: ‘‘The Act of Congress of June 25, 
1910 (36 Stats. 825), designated as the ‘White- 
Slave Traffic Act’, is unconstitutional.’’ This con- 
tention is sufficiently met by the cases counsel men- 
tion on page 258 of their argument. 

Hoke v. United States, 227 U. 8. 308; 
Athanasaw v. United States, 227 U.S. 326; 
Benwett v. United States, 227 U.S. 333; 
Harris v. United States, 227 U.S. 340. 
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In this connection sce also: 

United States v. Bitty, 208 U. 8. 398; 52 
L, Ed. 543; 

John Arthur Johnson v. United States, 
(U. 8. Cireuit Ct. of Appeals, 7th Cireuit, 
January Session 1914) 215 Fed. 679; 

U.S. v. Flasblower, 205 Fed. 1007; 

Wilson v. United States, 34 Sup. Ct. Rep. 
347 ; 

Weddel v. United States, (C. C. A.), 8th Cir- 
cuit, March 30, 1914) 213 Fed. 208; 

Latham v. United States, (C. C. A., 5th Cir- 
cuit, January 25, 1914) 210 Fed. 159; 

Kalen v. United States, (C. C. A., 9th Cir- 
euit, May 6, 1912) 196 Fed. 888; 

Siniscalchi v. Thomas, 195 Fed. 701; 

United States v. Westman, (decided by Wol- 
verton, District Judge, Oregon District) 
182 Fed. 1017; 

Bennett v. United States, 194 Fed. 630; 

United States v. Hoke, 187 Fed. 992. 

In this connection the court is respectfully re- 
quested to refer to the argument of this question 
found in our brief in the Caminetti case, Subdi- 
vision III, at pages 44 to 73. 


>» SUL 
There is no Merit in the Point that the Immorality De- 
nounced by the White Slave Traffic Act is Only 
Commercialized or Commercial Vice. 


In Subdivision XVI of their brief, at pages 261 
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to 331 of their argument, counsel argue the propo- 
sition thus stated: 


‘The trial court erred in not holding that 
the facts proved by the prosecution, assum- 
ing them to be true, did not constitute such 
an offense as was intended by Congress to be 
prosecuted by virtue of the act known as the 
‘White Slave Traffic Act,’ nor does the pre- 
vention and punishment of the things proven 
fall within the scope of the purpose for which 
that act was intended and which the defendant 
is charged with having violated, in that there 
was no evidence to show that the defendant 
profited by or expected to or intended to profit 
in or share in any profit ensuing or arising in 
pursuance of the transportation set out in the 
first count of the indictment, upon which de- 
fendant was convicted.”’ 


The argument shown at these pages of the brief 
of plaintiff in error in the present case is the 
identical argument advaneed in the same language 
and with citation of the same authorities as that 
found in Subdivision II of the opening brief of 
defendant Caminetti in the case numbered 2405. 
The identical argument there presented is, in our 
judgment, covered by the argument and citations 
made by us in Subdivision III of our brief in the 
Caminetti case at pages 44 to 73. Counsel, however, 
attempt to distinguish between commercialized vice 
as displayed in the case of a woman taken to a 
neighboring state for the purpose of prostitution, 
and vice manifested in taking a woman to another 
state for debauchery and immoral purposes, and 
for having her live with the person causing her 
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transportation as his concubine or mistress. The 
language of the White Slave Traffic Act affords no 
ground for any such distinction. 


In our former brief we called attention to the 

case of 
United States v. Bithy, 208 U. 8. 393; 52 
L. Ed. 543. 

That was an appeal from the action of the lower 
court reported in 155 Fed. 938. 

The position taken by counsel for the accused 
in these two cases is identical with the position 
taken by District Judge Hough of the Circuit Court 
for the Southern District of New York, when he 
announced his decision on December 10, 1907. The 
act there involved was not the so-called White 
Slave Traffic Act, but the Immigration Law. At 
pages 939-940 (155 Fed.) the judge used this lan- 


guage: 
‘It may be that, as the court remarked in 
the case cited, this defendant is guiltv of an 
open violation of the divine law and of grossly 
immoral acts, so that such a case is not ‘the 
most favorable for a dispassionate consideration 
of questions of law, the decision of which in- 
volves the question whether the party defend- 
ant shall be punished, or discharged as not 
euilty of any offense cognizable hy the statute’. 
It is, however, necessary to apply to this stat- 
ute, as to any other, the ordinary rules of con- 
struction, concerning which the discussion at 
bar has not revealed any substantial difference 
of opinion between opposing counsel. 
It may be admitted that the immigration act 
of 1907 is in its general scheme remedial; and 
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it is not denied that it is the duty of the court 
to give to each intelligible word of the statute 
its exact and precise meaning according to com- 
mon understanding of the intent of the Legis- 
lature, so far as ascertainable from legal 
sources; and that intent, if expressed in apt 
language, must be enforced as long as the stat- 
ute is in operation, though the result be cruel or 
ridiculous. So far as this statute is concerned 
i have been directed to no indication of legis- 
lative intent other than the language of the 
statute itself, except the report of the commit- 
tee of the House of Representatives on immi- 
gration, made to the Fifty-ninth Congress at its 
first session (No. 4,912), wherein it is stated 
that the scope of section 3 of this statute is 
extended beyond that of the corresponding sec- 
tion of the act of 1903, ‘so far as it relates to 
the immigration of prostitutes, in order effect- 
ively to prohibit undesirable practices alleged to 
have grown up’. This I take to mean that the 
words ‘or for any other immoral purpose’ have 
been added to the word ‘prostitution’, in order 
to prevent undesirable practices alleged to have 
grown up in relation to the immigration of 
prostitutes. Upon general principles the added 
words must be understood as meaning ‘for any 
other like immoral purpose’, so that the ques- 
tion becomes this: whether a man who brings 
his mistress into this country is committing an 
act ejusdem generis with bringing in a pros- 
titute. 

Concubinage is the act upon the part of the 
woman who is cohabiting with a man without 
ceremonial marriage, or consent and intent good 
at common law. A discussion of the difference 
between this status and that of the prostitute 
would be both needless and nauseating. It suf- 
fices to say that from any point of view, his- 
torical, social, or legal, I do not think that the 
mistress is near enough to the prostitute to be 
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included by general words in a statute directed 
against the latter unfortunate class.’’ 


The view of the circuit judge was not adopted by 
the Supreme Court of the United States when its 
opinion was announced by Mr. Justice Harlan, as 
follows: 


‘This is a criminal prosecution under an act 
of Congress regulating the immigration by 
aliens into the United States. 

By the act of March 3d, 1875, chap. 141, re- 
lating to immigration, it was made a felony, 
punishable by imprisonment not exceeding five 
years and by fine not exceeding $5000, for any 
one knowingly and wilfully to import or to 
cause the importation of women into the United 
States for the purposes of ‘prostitution’. 18 
Stat. at L. 477, U.S. Comp. Stat. 1901, p. 1285. 

By the act of March 3d, 1903, chap. 10120 
was provided: ‘That the importation into the 
United States of any woman or girl for the pur- 
poses of prostitution is hereby forbidden; and 
whoever shall import or attempt to import any 
woman or girl into the United States for the 
purposes of prostitution, or shall hold or at- 
tempt to hold any woman or girl for such pur- 
poses in pursuance of such illegal importation, 
shall be deemed guilty of a felony, and, on con- 
viction thereof, shall be imprisoned not less 
than one nor more than five years, and pay a 
fine not exceeding five thousand dollars.’ 32 
Stat. at L. 1213, 1214. 

A more comprehensive statute regulating the 
immigration of aliens into the United States 
was passed on February 20th, 1907. By that act 
the prior act of 1903 (except one section) was 
repealed. The 8d section of this last statute 
was in these words: ‘That the importation into 
the United States of any alien woman or gir 
for the purpose of prostitution, or for any other 
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immoral purpose, is hereby forbidden; and who- 
ever shall, directly or indirectly, import, or at- 
tempt to import, into the United States, any 
alien woman or girl for the purpose of prosti- 
tution, or for any other immoral purpose, or 
whoever shall hold or attempt to hold any alien 
woman or girl for any such purpose in pur- 
suance of such illegal importation, or whoever 
shall keep, maintain, control, support, or harbor 
in any house or other place, for the purpose of 
prostitution, or for any other immoral purpose, 
any alien woman or girl, within three years 
after she shall have entered the United States, 
shall, in every such case, be deemed guilty of a 
felony, and, on conviction thereof, be im- 
prisoned not more than five years and pay a 
fine of not more than five thousand dollars; and 
any alien woman or girl who shall be found an 
inmate of a house of prostitution or practicing 
prostitution, at any time within three years 
after she shall have entered the United States, 
shall be deemed to be unlawfully within the 
United States, and shall be deported as pro- 
vided by sections twenty and twenty-one of this 
act.’ 34 Stat. at L. 898, chap. 1134, U. S. Comp. 
Stat. Supp. 1907, p. 389. 


The defendant in error, Bitty, was charged 
by indictment in the cireuit court of the United 
States for the southern district of New York 
with the offense of having unlawfully, wilfully, 
and feloniously imported into the United States 
from England a certain named alien woman for 
‘an immoral purpose’, namely, ‘that she should 
live with him as his concubine’. 

% * * * * * 


We come now to the merits of the case, and 
they are within a very narrow compass. The 
earlier statutes, we have seen, were directed 
against the importation into this country of 
alien women for the purposes of prostitution. 
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But the last statute, on which the indictment 
rests, is, we have seen, directed against the im- 
portation of an alien woman ‘for the purpose 
of prostitution or for any other immoral pur- 
pose’; and the indictment distinctly charges that 
the defendant imported the alien woman in 
question ‘that she should live with him as his 
concubine’; that is, in illicit intercourse, not 
under the sanction of a valid or legal marriage. 
Was that an immoral purpose within the mean- 
ing of the statute? The circuit court held, in 
effect, that it was not, the bringing of an alien 
woman into the United States that she may live 
with the person importing her as his concubine 
not being, in its opinion, an act ejusdem gencris 
with the bringing of such a woman to this 
country for the purposes of ‘prostitution’. Was 
that a sound construction of the statute? 

All will admit that full effect must be given 
to the intention of Congress as gathered from 
the words of the statute. There can be no doubt 
as to what class was aimed at by the clause for- 
bidding the importation of alien women for 
purposes of ‘prostitution’. It refers to women 
who, for hire or without hire, offer their bodies 
to indiscriminate intercourse with men. The 
lives and example of such persons are in hostil- 
ity to ‘the idea of the family as consisting in 
and springing from the union for hfe of one 
man and one woman in the holy estate of matri- 
mony; the sure foundation of all that is stable 
and noble in our civilization; the best guaranty 
of that reverent morality which is the source of 
all beneficent progress in social and political 
improvement’. Murphy v. Ramsey, 114 U. 8. 
15, 45, 29 L. ed. 47, 57, 5 Sup. Ct. Rep. 747, 764. 
Congress, no doubt, proceeded on the ground 
that contact with society on the part of alien 
women leading such lives would be hurtful to 
the cause of sound private and public morality 
and to the general well-being of the people. 
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Therefore the importation of alien women for 
purposes of prostitution was forbidden and 
made a crime against the United States. Now, 
the addition in the last statute of the words, ‘or 
for any other immoral purpose’, after the word 
‘prostitution’, must have been made for some 
practical object. ‘Those added words show be- 
yond question that Congress had in view the 
protection of society against another class of 
alien women other than those who might be 
brought here merely for the purposes of ‘pros- 
titution’. In forbidding the importation of 
alien women ‘for any other immoral purpose’, 
Congress evidently thought that there were pur- 
poses in connection with the importation of 
alien women which, as in the case of importa- 
tions for prostitution, were to be deemed im- 
moral. It may be admitted that, in accordance 
with the familiar rule of cjusdem generis, the 
immoral purpose referred to by the words ‘any 
other immoral purpose’ must be one of the same 
eeneral class or kind as the particular purpose 
of ‘prostitution’ specified in the same clause of 
the statute. 2 Lewis’ Sutherland, Stat. Constr. 
Sec. 423, and authorities cited. But that rule 
cannot avail the accused in this case; for the 
immoral purpose charged in the indictment is 
of the same general class or kind as the one that 
controls in the importation of an alien woman 
for the purpose strictly of prostitution. The 
prostitute, may, in the popular sense, be more 
degraded in character than the concubine, but 
the latter none the less must be held to lead an 
immoral] life, if any regard whatever be had to 
the views that are almost universally held in 
this country as to the relations which may right- 
fully, from the standpoint of morality, exist 
between man and woman in the matter of sexual 
intercourse. We must assume that, in using 
the words ‘or for any other immoral purposes’, 
Congress had reference to the views commonly 
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entertained among the people of the United 
States as to what is moral or immoral in the re- 
lations between man and woman in the matter 
of such intercourse. Those views may not be 
overlooked in determining questions involving 
the morality or immorality of sexual intercourse 
between particular persons. Chief Justice Mar- 
shall, speaking for the court, said that ‘though 
penal laws are to be construed strictly, they are 
not to be construed so strictly as to defeat the 
obvious intention of the legislature. The maxim 
is not to be so applied as to narrow the words of 
the statute to the exclusion of cases which those 
words, in their ordinary acceptation, or in that 
sense in which the legislature has use! them, 
would comprehend. V'he intention of the legis- 
lature is to be collected from the words they 
employ. * * * The case must be a strong 
one indeed which would justify a court in de- 
parting from the plain meaning of words, es- 
pecially in a penal act, in search of an inten- 
tion which the words themselves did not sug- 
gest.’ United States v. Wiltberger, 5 Wheat. 
76, 99, 96, 5 L. ed. 37, 42, 48. In United States 
y. Winn, 3 Sumn. 209, 211, Fed. Cas. No. 16, 
740, Mr. Justice Story said that the proper 
course is ‘to search out and follow the true in- 
tent of the legislature, and to adopt that sense 
of the words which harmonizes best with the 
context, and promotes in the fullest manner the 
apparent policy and objects of the legislature’. 

Lo the same effect are United States v. Morris, 
leet. 264, 10 1. ed, 543s Aimerieam iiur. Co. +, 
United States, 2 Pet. 358, 367, 7 L. ed. 450, 453 ; 

United States v. Lacher, 134 U.S. 624, 628, an 
LL. ed. 1080, 1083, 10 Sup. Ct. Rep. 625; Sedew. 
Stat. G Const. Law, 2d eda 2 52 ; Maxwell, Tn 
terpretation of Statutes, 2d ed. 318: Guided by 
these considerations and rules we must hold 
that Congress intended by the words ‘or for any 
other immoral purpose’, to include the case of 
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any one who imported imto the United States 
an alien woman that she might live with him as 
his concubine. The statute in question, it must 
be remembered, was intended to keep out of 
this country immigrants whose permanent resr- 
dence here would not be desirable or for the 
common good, and we cannot suppose cither 
that Congress intended to exempt from the op- 
eration of the statute the importation of an 
alien woman brought here only that she might 
live in a state of concubinage with the man im- 
porting her, or that it did not regard such an 
importation as being for an immoral purpose. 

The judgment must be reversed, and the case 
remanded with directions to set aside the order 
dismissing the indictment and overrule the de- 
murrer, and for such further proceedings as 
will be consistent with this opinion.”’ 


A still more recent case bearing on this same sub- 
ject of commercial or commercialized vice, is that 
of John Arthur Johnson v. United States of Aimer- 
ica, determined by the U. 8. Cirenit Court of Ap- 
peals for the Seventh Circuit, January Session, 
1914. 


The accused in that case was the notorious pugi- 
list and profligate Jack Johnson. The opinion of the 
Circuit Court of Appeals is by ‘Baker, Cirenit 
Judge. 

The following is found in the opinion: 


‘*Plaintiff in error, defendant below, was 
convicted of violating the White Slave Traffic 
Act, which makes it a felony for any one know- 
ingly to ‘transport or cause to be transported, 
or aid or assist in obtaining transportation for, 
or in transporting, in interstate or foreign 
commerce, any woman or girl for the purpose 
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of prostitution or debauchery or any other im- 
moral purpose’. 

One group of counts on which defendant was 
held charged that he procured the transporta- 
tion of a git] from Pittsburgh to Chicago for the 
immoral purpose of having sexual intercourse 
with her. In another group the purpose laid 
was prostitution. 

Respecting the first group the evidence 
showed that the girl, in financial straits at Pitts- 
burgh, endeavored to reach defendant by long 
distance telephone; that an employee of defend- 
ant answered, and to him she told her plight; 
that the next day she received a telegram, signed 
‘Jack’, asking what she needed for expenses; 
that in reply to her answer she received a tele- 
eram reading, ‘I am sending you $75. Go to 
Chicago at Graham’s and wait until I get there. 
Jack’; that she drew the $75 from the Postal 
Telegraph Company, purchased therefrom a 
ticket to Chicago, and traveled to that city on 
the Pennsvlvania railroad; and that defendant 
shortly thereafter had sexual intercourse with 
this girl in Chicago. 

No direct evidence was adduced to establish 
the authenticity of the telegrams. But from de- 
fendant’s statement on the witness stand that 
he would not sav that he had or had not sent 
them, from the fact that defendant on his ar- 
rival in Chicago called the girl by telephone at 
Graham’s, and from the fact as testified to bv 
the girl that defendant at their first meeting 
inquired, ‘Did vou receive the $75 I sent you?’ 
the jury were warranted in finding that defend- 
ant was the author of the messages and’ the 
furnisher of the money for the girl’s transpor- 
tation. 

On the evidence thus far cited, a suspicion 
might be entertained that the purpose of the 
transportation was sexual intercourse. This 
evidence also 1s consistent with the theory that 
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defendant had no sexual intent at the time he 
aided the girl in her travels. And the pre- 
sumption of innocence would require the adop- 
tion of this theory if here the evidence stopped. 
But the record further establishes that before 
aiding this girl defendant habitually indulged 
in promiscuous sexual intercourse; that this 
girl was a prostitute; that defendant first met 
her several years before in a brothel; that 
throughout the period of their acquaintance 
they maintained sexual relations; and that fre- 
quently in his journeys about the country took 
the girl with him or had her travel to meet him, 
and always for the purpose of sexual inter- 
course. This additional evidence furnished a 
basis from which the jury could justifiably 
draw the inference of fact that when defendant 
furnished the transportation he did so for the 
purpose of having sexual intercourse with the 
gir] after their arrival in Chicago, just as a 
jury may reject a defendant’s protestation of 
innocence in passing counterfeit when the evi- 
dence shows that prior to the act in question he 
had habitually or frequently passed other sim- 
ilar counterfeits. 


But a different situation affects the prosti- 
tution count. Telephone and telegraph mes- 
sages contained no suggestion of prostitution. 
The only fact is that several days after the 
eirl’s arrival in Chicago defendant supplied the 
money to enable her to open and conduct a 
brothel. This fact might lead to a suspicion 
that defendant when providing transportation 
had the intent to aid her subsequently in her 
profession. But criminal convictions cannot 
be allowed to rest on suspicion. And there were 
no supplementary facts like those that support 
the sexual intercourse counts—no proof that de- 
fendant had ever been connected with or inter- 
ested in brothels or that prior to the act in Chi- 
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cago he had ever aided this or any other gil 
to engage in prostitution. 

Against upholding the conviction on the sex- 
ual intercourse counts defendant’s first insist- 
ence is that the intention of Courgress was other- 
wise. By noting current history we may be 
aware that the act, when applied to merely un- 
lawful sexual intercourse, has been used as an 
instrument for blackinail or other oppressions; 
but that has nothing to do with a judicial as- 
eertainment of the meaning and constitution- 
ality of the act when it was adopted. Reference 
is made to public debates as indicative of the 
author's intent. But the writer of a bill may 
erplain his purpose to fellow members and 
they may vote for tt solely because in their 
judgment it has a wider or narrower scope 
than he states. This is one of the considera- 
trons that ages ago led to the universal pri- 
mary canon of interpretation, that in the ab- 
sence of ambiguity apparent upon the face of 
a document extraneous references are not per- 
missible and the meaning is to be gathered ex- 
clusively from the tert with the words taken 
in thetr ordinary and usual meanings. 

A further urge is that the words ‘ prostitution 
or debauchery ovr other tmmoral purpose’ do 
not cover serual intercourse that is merely un- 
lawful. ‘Other immoral purpose’ are words of 
such generality that a criminal conviction there- 
under could not be tolerated for acts whose 
purpose was any and every sort of immorality. 
They must be linnted to that genus of which 
the preceding deseriptions are species. Defend- 
ant eontends that the nexus, the attribute in 
common, 7s ‘commercialed vice’— that a de- 
fendant cannot be guilty unless it be shown that 
he is financially concerned in ‘the traffic in 
women’. Prostitution, the first spectcs, involves 
the finuncial element. But there is no condition 
in the statute that the furnisher of transporta- 
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tion shall be guiltless unless he shares or some- 
how profits by the hire of the woman’s body. 
And in Hohe’s Case, 227 U. 8. 308, @ convic- 
tion for transporting a woman ‘for the purpose 
of prostitution’ was upheld without proof that 
the woman was a “white slave’, an article of 
barter in ‘the traffic in women’ or that the de- 
fendant was interested in her earnings.  De- 
bauchery, the other named species, ts restricted 
by its association with the first species to sex- 
nual debauchery, a leading of a chaste girl into 
unchastity. No financial element is necessarily 
involved in sexual debauchery; the statute in- 
troduces no such condition; And Athanasaw’s 
Case, 227 U.S. 326, teaches that the providing 
of interstate transportation for the mere pur- 
pose of attempting to lead a chaste girl into 
unchastity is a felony without proof that the 
defendant intended to be the debaucher or that 
he expected to profit by the girl’s hire if she 
should become a prostitute. So tt becomes ap- 
parent that ‘commercialed vice’ or ‘the traffic 
in women for gam’ is not the conmon ground; 
that the nerus indicative of the genus is sexual 
immorality; and that fornication and adultery 
are species of that genus. This conclusion is 
fortified by U. S. v. Bitty, 208 U. S. 393, where 
in construing the prohibition of the tmmigra- 
tion act against the importation of alien women 
‘for the purpose of prostitution or any other 
amoral purpose’ the latter phrase was held to 
mean unlawful sexual intercourse regardless 
of financial considerations. See also U. 8. v. 
Flaspoller, 209 Fed. 1006, in reference to the 
White Slave Traffic Act. 


Lawful power in Congress to pass an act of 
this scope is challenged. There was a time 
when it would have been interesting to examine 
the contention that the word ‘commerce’ in the 
Commerce Clause of the Constitution means only 
‘traffic in or an exchange of commodities’. But 
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when the ultimate tribunal long ago definitely 
decided that the term also includes ‘navigation 
aud intercourse’, that ‘transportation of per- 
sons’ in and of itself is ‘commerce’, and that 
‘commerce’ may not only be ‘regulated’ but 
actually prohibited in the interest of the gen- 
eval welfare, no room was left for profitable 
discussion. Passenger Cases, 7 How. 283; 
Gloucester Ferry Case, 114 U. 8. 196; Rahrer’s 
Case, 140 U. S. 545; Covington Bridge Case, 
154 U. 8. 204; Addyston Pipe Case, 175 U.S. 
296; Lottery Case, 188 U. S. 321; Hoke’s and 
Athanasaw’s Cases, supra. Whole ranges of 
acts, like those regulating carriers, safety ap- 
pliances, emplovers’ liability for injuries to 
interstate trainmen, hours of dispatchers’ work, 
twenty-cight hour confinement to live stock, 
movements of diseased persons or animals, pure 
food, ete., are upheld only on the basis that 
‘transportation is commerce’. Nothing remains 
but to say that the present act obviously is 
concerned with the interstate transportation of 
persons. How far and with what governmental 
purposes the undoubted power shall be exer- 
cised must be determined by the legislature, not 
the judicial, department of government.” 


The law was sustained in a decision bv District 
Judge Foster of the Eastern District of Louisiana, 
in United States v. Flasboller, 205 Fed. 1007. 


The court there said: 


“The indictment sets out that the woman was 
persuaded to go from one state to another for 
the purpose of engaging in illicit intercourse, 
eohabitation, and concubinage with the accused. 
Certainly illicit cohabitation and concubinage 
are immoral acts analogous to prostitution, and 
eome well within the letter of the statute. 
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The White Slave Act has been held to be con- 
stitutional (see Hoke and Economides v. United 
States, 227 U.S. 308, 33 Sup. Ct. 281, 57 L. Ed. 
ee , decided by the Supreme Court February 
24, 1913), and is but a further declaration of 
the public policy of the United States as orig- 
inally expressed in the immigration acts. In 
my opinion the case is on all fours with that 
of United States v. Bitty, 208 U.S. 393, 28 Sup. 
Ct. 396, 52 L. Ed. 543, and the interpretation of 
the statute must be controlled by that decision.’’ 
The demurrer will be overruled.’’ 


The immigration act, as will be observed from a 
reading of Mi. Justice Harlan’s opinion, used the 
same general language as that found in the White 
Slave Traffic Act ‘‘or for any other immoral pur- 
pose’. The title of the latter act is ‘‘An Act to 
further regulate interstate and foreigu commerce 
by prohibiting the transportation therein for im- 
moral purposes of women and girls, and for other 
purposes’. 

In the second section of the act, in speaking of 
the purpose of transportation, the language twice 
used is ‘for the purpose of prostitution or de- 
bauchery or for any other immoral purpose’’. Sub- 
stantially the same language is repeated in Section 


‘for any other 


3 of the same statute, the words being 
immoral practice’. The language is as general as 
could very well be made. The decision in the Bitty 
case, While made under another statute, constrnes 
the same general terms and has been recognized ever 


since as controlling in the proper interpretation or 
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construction of the White Slave Traffic Act involv- 
ing the same general language. 

While the statute is designated in Section 8 as 
the “White Slave yvaffic Act’’, the expression 
white slave or white slave traffic is not mentioned in 
any of the first five sections of the statute. The 
first section to deal specifically by name with 
the subject of ‘‘White Slave Traffic’’ is Section 6. 


In Section 6 for the first time we find specific ref- 
erence to “White Slave Traffic’. Here we find 
mention of the international agreement signed at 
Paris May 18, 1904, and proclaimed by President 
Roosevelt on June 15, 1908. 


The defendant’s counsel in these cases rely largely 
on congressional construction as shown by the re- 
port of the majority of the Committee on Interstate 
and Foreigu Commerce, and the debate in the House 
of Representatives thereon. Of course, we contend 
that judicial construction must prevail in the iter- 
pretation of the plain language of a statute as 
against legislative construction of the same espe- 
cially in the absence of language deliberately set in- 
to the statute specifically defining its purpose to be 
otherwise than plainly shown on its face. Since 
counsel rely so implicitly and confidently on the lan- 
guage of the report of the majority of the committee 
on interstate and foreign commerce, let us take a 
look at it. 


The bill referred to the committee was one ‘‘to 
regulate and prevent the transportation in inter- 
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state and foreign commerce of alien women and 
girls for immoral purposes and for other purposes” 

The bill as referred to the committee covered the 
transportation of alicn women and girls only. As 
reported back and as enacted it covered the trans- 
portation of women or girls unlimited by the fact 
of alicnage. The aliens were the only persons to 
reach whom the treaty or international agreement, 
had to be relied on. The majority report in speak- 
ing of the provisions of the bill referred to the com- 
mittee says (at page 2): 


‘Tn the second section of the bill it is made a 
erime for any one to knowingly transport in 
interstate or foreign commerce any woman or 
girl for the purpose of prostitution, or for the 
purpose of inducing, enticing or compelling a 
woman to become @ prostitute, and in the same 
section it is also made a crime for any one to 
knowingly procure a ticket to be used by a 
woman in interstate or foreign commerce going 
to a place for the purpose of prostitution, 
whereby such woman shall be actually trans- 
ported in interstate or foreign commerce * * *, 

Section 3 of the bill makes it a crime for any 
person to knowingly persuade, induce, entice or 
coerce any woman or girl to go from one state 
to another for the purpose of prostitution and 
who shall thereby knowingly cause such woman 
to go or be transported as a passenger &¢.”’ 
aS % * 

Section 4 applies only to a girl under the age 
of eighteen vears and is pr actically the same as 
Section 3 exe ept that it makes a higher penalty 
apply to the crime of leading a girl under 
eighteen to become a prostitute and transport 


her in interstate commerce for that purpose. 
* * % 9? 
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Let us contrast this language of the bill as stated 
in the report of the committee with the language of 
the statute. 


Section 2 of the law enacted uses this language: 


“That any person who shall knowingly trans- 
port or cause to be transported * * * in inter- 
state or foreign commerce * * * any woman or 
girl for the purpose of prostitution or debauch- 
ery or for any other immoral purpose, or with 
the intent and purpose to induce, entice or ¢om- 
pel such woman or girl to become a prostitute 
or to give herself up ‘to debaucher y or to engage 
in any other immoral practice * * * shall be 
deemed guilty of a felony, &.’’ 


Section 3 of the law as enacted on June 25, 1910, 
after final action thereon by the Senate of the 
United States, as contrasted with the language of 
this committee report filed on June 21, 1909, and 
relied on so implicitly by counsel for respondents 
in error shows this language: 


“Section 3. That any person who shall know- 
ingly persuade, induce, entice or coerce or cause 
to be persuaded, induced, enticed or coerced 
= any woman or sirl to go trom ome place 
to another in interstate or foreign commerce 
* * * for the purpose of prostitution or de- 
bauchery or for any other tmmoral purpose or 
with the intent and purpose on the part of such 
person that such woman or gitl shall engage in 
the practice of prostitution or debauchery or 
any other immoral purpose, whether with or 
without her eonsent * * * shall be deemed 
omit. of a iclony.” 


Section 4 of the law, speaking of the enticement 
of ‘‘anv woman or girl under the age of eighteen 
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years’’ also adds after the word ‘‘prostitution”’ the 
added words of the earlier sections ‘“‘or debauchery 
* for any other immoral purpose’’ 


Section 5 of the statute merely prescribes the 
court in which prosecution of offenses defined in 
the earlier sections shall be prosecuted. As above 
said, Section 6 of the statute is the first one that 
refers specifically to the White Slave Traffic. 


We quote the entire section as follows: 


‘Sec. 6. That for the purpose of regulating 
and preventing the transportation in “foreign 
commerce of alien women and girls for pur- 
poses of prostitution and debauchery, and in 
pursuance of and for the purpose of carrving 
out the terms of the agreement or project of 
arrangement for the suppression of the white- 
slave “traffic, adopted July twenty-fifth, nine- 
teen hundred and two, for submission to their 
respective governments by the delegates of vari- 
ous powers represented at the Paris conference 
and confirmed by a formal agreement signed at 
Paris on May eighteenth, nineteen hundred and 
four, and adhered to by the United States on 
June sixth, nineteen hundred and eight, as 
shown by the proclamation of the President of 
the United States, dated June fifteenth, nine- 
teen hundred and eight, the Commissioner Gen- 
eral of Immigration is hereby designated as 
the authority of the United States to reecive 
and centralize information concerning the pro- 
curation of alien women and girls with a view 
to their debauchery, and to exercise supervision 
over such ahen women and girls, receive their 
declaration, establish their identity, and ascer- 
tain from them who induced them to leave their 
native countries, respectively; and it shall be 
the duty of said Commissioner General of Ihn- 
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migration to reeeive and keep on file in his 
office the statements and declarations which 
may be made by such alien women and girls, 
and those which are hereinafter required per- 
taining to such alien women and girls engaged 
in prostitution or debauchery in this country, 
and to furnish receipts for such statements and 
declarations provided for in this Act to the per- 
sons, respectively, making and filing them. 
Every person who shall keep, maintain, con- 
trol, support, or harbor in any house or place 
for the purpose of prostitution, or for any other 
immoral purpose, any alien woman or girl with- 
in three vears after she shall have entered the 
United States from any country, party to the 
said arrangement for the suppression of the 
white slave traffic, shall file with the Commis- 
sioner General of Immigration a statement in 
writing setting forth the name of such alien 
woman or girl, the place at which she is kept, 
and all facts as to the date of her entry into the 
United States, the port through which she en- 
tered, her age, nationality, and parentage, and 
concerning her procuration to come to this 
country within the knowledge of such person, 
and any person who shall fail within thirty davs 
after such person shall commence to keep, 
maintain, control, support, or harbor in anv 
house or place for the purpose of prostitution, 
or for any other immoral purpose, any alien 
woman or girl within three years after she shall 
have entered the United States from any of the 
countries, party to the said arrangement for the 
suppression of the white-slave traffic, to file 
such statement concerning such alien woman or 
girl with the Commissioner General of Immi- 
eration, or who shall knowingly and willfully 
state falsely or fail to disclose in such statement 
any facet within his knowledge or belief with 
reference to the age, nationality, or parentage 
of any such alich woman or girl, or concerning 
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her procuration to come to this country, shall 
be deemed guilty of a misdemeanor, and on con- 
viction shall be punished by a fine of not more 
than two thousand dollars, or by imprisonment 
for a term not exceeding two vears, or by both 
such fine and imprisonment, in the discretion of 
the court. 


In any prosecution brought under this see- 
tion, if it appear that any such statement re- 
quired is not on file in the office of the Commis- 
sioner General of Immigration, the person 
whose duty it shall be to file such statement 
shall be presumed to have failed to file said 
statement, as herein required, unless such per- 
son or persons shall prove otherwise. No per- 
son shall be excused from furnishing the state- 
ment, as required by this section, on the 
ground or for the reason that the statement so 
required by him, or the information therein 
contained, might tend to criminate him or sub- 
ject him to a penalty or forfeiture, but no per- 
son shall be prosecuted or subjected to any 
penalty or forfeiture under any law of the 
United States for or on account of any trans- 
action, matter, or thing, concerning which he 
may truthfully report in such statement, as re- 
quired by the provisions of this section.”’ 


In speaking of Section 6 of the bill reported by 
the committee of the House, the majority report 
under the head ‘‘ International Agreement”’ uses this 
language: 


‘Section 6 of the bill is based in part upon 
the right of Congress to regulate foreign com- 
merce andin part upon the right to legislate in 
furtherance of an international treaty. The 
United States in 1908 became a party to an in- 
ternational agreement for the suppression of 
the white slave traffic, and section 6 makes cer- 


tain provisions to aid in carrying out by the 
United States the international agreement. It 
provides that the Commissioner-General of Im- 
migration is designated to receive and central- 
ize information concerning the procuration of 
alien women with a view to their debauchery, to 
receive their declarations, establish theix iden- 
tity, ascertain from them who induced them to 
leave their native countries, and to exercise su- 
pervision over them. It also provides that 
every person who shall knowtngly keep or har- 
bor im any house of prostitution any alien 
woman within three years after she shall have 
entered the United States shall file with the 
Commissioner-General of Immigration a state- 
ment concerning such woman, and if such 
keeper shall fail to file such statement within 
thirty days then he shall be guilty of a mis- 
demeanor and subject to $2,000 fine and two 
vears’ imprisonment. If the keeper furnishes 
the statement, the woman under the immigra- 
tion law will be deported in accordance with 
existing law. If the keeper fails to furnish the 
statement, the keeper will be punished. 

A careful examination of the Constitution, 
the authorities, and the decided cases seem to 
show that the provisions of the bill, dependent 
upon the commerce clause of the Constitution, 
come within the power of Congress and are 
Constitutional. 

It ws no longer open to question that the 
transit of individuals from State to State ts 
interstate commerce.”’ 


At page 6 of the majority report Section 3 of 
the Immigration Act as amended in 1907 is quoted, 
showing in its initial portion the following lan- 
guage: 

‘That the importation into the United States 
of any alien woman or girl for the purpose of 
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prostitution or for any other tmmoral purpose 
is hereby forbidden.’’ 


Referring to Section 3 of the hnmigration Statute 
the report of the majority of the committee under 
the heading ‘‘Supreme Court decisions construing 
Section 3 of the Act of February 20, 1907” says: 


‘Section 3 of the act of February 20, 1907, 
has received the consideration of the Supreme 
Court in two eases. 

In the first case, that of the United States v. 
John Bitty (208 U. 8. 393), the Supreme Court 
held that a foreign woman being brought to 
the United States as the personal, private mis- 
tress of a man living here was being imported 
‘for other tmmoral purposes’, and that, there- 
fore, the importer was subject to the penalty of 
the statute and the woman to deportation. 

This decision is not pertinent to the phase 
of the subject under discussion, and is men- 
tioned only in passing. 

The second case was that of Joseph Keller vy. 
United States (213 U. S. 138). In the Keller 
ease the Supreme Court was called té pass 
squarely upon the constitutionality of that por- 
tion of the provision in question which made 
it an offense to harbor or maintain for the pur- 
poses of prostitution any alien woman or girl 
within three years of her entry into the Tne 
States. The exact language of the provision 
in question is as follows: ‘Or whoever shall 
heep, maintain, control, support, or harbor in 
any house or other place, for the purpose of 
prostitution, or for any other immoral purpose, 
any alien woman or girl, within three years 
after she shall have entered the United States, 
shall, in every such case, be deemed guiltv of 


a felony, ete.” 
25 * * 


Wes) 


The case was a typical case of ‘harboring’ 
exclusively. he uncontradicted testimony was 
to the effect that the woman, Irene Bodi, came 
to this country in November, 1905; that she re- 
mained in New York until October, 1907; then 
came to Chicago and went into a house of 
prostitution at South Chicago, which the de- 
fendants purchased in November, 1907, finding 
the woman then in the house; that she had been 
in the business of a prostitute for only a few 
months prior to the trial of the case, in October, 
1908, and that the defendants did not know her 
until November, 1907. 

The question of the power of Congress to 
enact a law for the punshment of any one 
‘harboring’ an alien woman within three years 
of her arrival, regardless of whether or not she 
was a prostitute voluntarily or had entered 
that state against her will, was squarely pre- 
sented by the facts in the case. The court held 
that Congress was without power to pass such 
a law, its position appearing from the state- 
ment contained in the following paragraph 
from the opinion of the court: ‘While the keep- 
ing of a house of ill fame is offensive to the 
moral sense, yet that fact must not close the 
eye to the qeustion whether the power to punish 
therefor is delegated to Congress or is reserved 
to the State. Jurisdiction over such an offense 
comes within the accepted definition of the 
police power. Speaking generally, that power 
is reserved to the States, for there is in the Con- 
stitution no grant thereof to Congress.’ 

Bearing in mind the facts in this case— 
namely, that so far as appeared in the case 
presented, the defendants had nothing whatever 
to do with the importation of the woman in 
question; that so far as they were concerned 
she was not in a house of il] fame against her 
will; and that she was an inmate of the house 
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when the establishment was purchased as a 
going concern—the following suggestions of the 
court contained in the opinion with reference 
to the conclusion the court might have reached 
had the facts been different, are important: 
For instance, the court savs, page 144: ‘It is 
unnecessary to determine how far Congress 
may go in legislating with respect to the con- 
duct of an alien while residing here, for there 
is no charge against one; nor to prescribe the 
extent of its power in punishing wrongs done 
to an alien, for there is neither charge nor 
proof of any such wrong. So far as the statute 
or the indictment requires, or the testimony 
shows, she was voluntarily living the life of a 
prostitute, and was only furnished a place by 
the defendants to follow her degraded life.’ 

On page 147, the court says: 

‘The question is therefore whether there is 
any authority conferred upon Congress by 
which his particular portion of the statute can 
be sustamed. By section 2 of article 2 of the 
Constitution power is given to the President, by 
and with the advice and consent of the Senate, 
to make treaties, but there is no suggestion in 
the record or in the briefs of a treaty with the 
KXing of Hungary under which this legislation 
can be supported.’ 

The Government stated in its brief these two 
propositions: 

‘The clause in question should be held valid 
because it relates to and materially affects the 
conditions upon which an alien female may be 
permitted to remain in this country, and the 
grounds which warrant her exclusion. * * * 

The validity of the provision in question 
should be determined from its general effect 
upon the wnportation and exclusion of aliens.’ 

The court then, without stating whether or 
not either of these propositions was well taken, 
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dismissed them with the statement that ‘the act 
charged has no significance in either direction’. 

In considering the decision of the Supreme 
Cowt in the Keller case attention is especially 
called to the fact that in the opinion the court 
made the following suggestions: 

‘By section 2 of article 2, of the Constitu- 
tion, power is given to the President, by and 
with the advice and consent of the Senate, to 
make treatics, but there is no suggestion in the 
record or in the briefs of a treaty with the King 
of Hungary under which this legislation can be 
supported.’ 

It is manifest that this is a most pregnant 
suggestion. A showing that the legislation in 
question was supported by a treaty could not 
be made at that time, however, for the reason 
that at the time of the enactment of the legisla- 
tion the United States was not a party to the 
international agreement covering the subject. 
In fact, this Government did not adhere to the 
international agreement until a date subdse- 
quent to the commission of the offense charged 
against Keller. 

In this connection the chronology of events 
is important. The existing statute on the sub- 
ject of the importation of alien women for im- 
moral purposes is contained in section 3 of the 
act approved February 20, 1907. The alleged 
illegal act of which the defendant stood con- 
victed was the harboring of an alien woman on 
June 1, 1908. The United States did not be- 
come a party to the international agreement for 
the repression of the trade in white women 
until June 15, 1908, at which time this Govern- 
ment adhered to the agreement by virtue of a 
proclamation issued by President Roosevelt. 
It appears, therefore, that the statute in ques- 
tion became a law, and the offense involved was 
committed, previous to the date on which this 
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yovernment became a party to the interna- 
tional agreement. 

So far Congress has not enacted legislation 
to insure the carrying out of the provisions of 
the treaty in question. 

The following clearly appears from an analy- 
sis of the Supreme Court decision above men- 
tioned: 

First. That Congress may properly enact 
legislation affecting the conduct of an alien 
while residing here for a period of at least two 
or three years after the alien’s arrival. 

Second. That Congress may provide for the 
punishment of wrongs done to an alien during 
the probationary period—that is to say, the Su- 
preme Court intimates very broadly that Con- 
gress has the power to enact a law making tt 
an offense to ‘harbor’ for inmoral purposes, by 
force or against her will, an alien woman or girl 
within the limited period referred to. 

Third. That in the carrying out of a treaty 
obligation Congress has the authority to pass 
an act making it an offense to harbor an alien 
Woman or girl for immoral purposes, even in 
the absence of a showing that force or restraint 
is used—that is to say, in the decision above 
referred to the Supreme Court suggests that a 
different conclusion might have been reached 
under the very clause then under consideration 
and it appeared that the provision in question 
was the carrying out of a treaty agrecment.”’ 


The reference as made by the committee to the 
Bitty and Keller cases in no way discounts the full 
value of the Bitty case as sustaining the govern- 
ment’s contention in the ease at bar. 


The report of the committee further shows that 
in its opinion, notwithstanding the ruling in the 
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Keller case, that Congress prior to the international 
agreement or treaty had uv power to ercate a law 
making the harboring within the United States of 
a woman for the purpose of prostitution or for other 
immoral purpose, yet the bill as reported and as 
finally enacted would be clearly within the con- 
stitutional power of Congress. 


The Bitty case as we have seen, clearly held that 
bringing a woman into the United States for an 
immoral purpose other than for prostitution or to 
become the concubine or mistress of the importer, 
was an offense which could be reached by federal 
legislation. The Keller case in no sense impairs 
the force or efficacy of that ruling as announced by 
Mr. Justice Harlan. Even the Keller case, accord- 
ing to the opinion of the majority of the House com- 
mittee, no longer governs a condition of facts such 
as that presented to the court in the Keller case. 
The making of the international agreement or 
treaty following the suggestion of the Supreme 
Court in the Keller case, according to the opinion 
of the committee, clearly gave the Congress the 
right under the Constitution, to make ‘‘harboring’”’ 
within a definite time of the arrival in this country 
of a prostitute, an offense under the statutes of the 
United States. 


In our opinion and in that of every federal court 
passing on the question, since its announcement, the 
rule in the Bitty case clearly and absolutely sustains 
our contention in the matter of the proper construc- 
tion of the so-called ‘‘White Slave Traffic Act’’. It 
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clearly sustains our contention that the act is con- 
stitutional Iegislation. It clearly sustains our con- 
tention that the transportation in either interstate 
or foreign commerce of a woman to become the 
concubine or mistress of the transporter makes him 
amenable to punishment under the letter of the 
statute. The Keller case was relied on in group of 
white slavery cases (Hoke and others) reported in 
227 U. 8. in supporting the contention there made 
that the statute was an invasion of the police powers 
of the states and without the grant of powers to 
Congress by the federal constitution. This conten- 
tion availed not in that group of cases nor has it 
availed in any federal tribunal passing on the ques- 
tion since the decision in the white slavery cases 
announced by Mr. Justice McKenna. 


The Bitty case absolutely sustains our contention 
that it was within the constitutional power of Con- 
eress to legislate against immoral practices other 
than commercialized vice. The Bitty case is still the 
law. Its foree and authority has not been to any 
extent impaired by any ruling announced in the 
Keller case. The Keller case has lost its force and 
authority by reason of the international agreement 
or treaty entered into since that decision was an- 
nounced. The eondition of facts presented in the 
Keller case can clearly be reached by congressional 
action taken since the making of the international 
agreement or treaty covering the question. Further- 
more, the Bittv case is recognized by the so-called 
white slavery cases reported in 227 U. S., by the 


Jack Johnson case, decided by the Circuit Court 
of Appeals, and by the Flasboller case in 205 Fed. 
Rep. 1006. 


The Paris agreement added nothing to the power 
of the Congress to legislate for American residents 
or citizens on the subject of vice other than com- 
mereialized vice. Under the commerce clause of the 
Constitution, the Congress had clearly the power 
to enact legislation by which it was made @ erime 
to transport in interstate commerce women or girls 
for immoral purposes other than prostitution or 
commercialized vieec, so-called. 


S WARBL, 


IF AS TO ANY ONE OF THE FOUR COUNTS UNDER WHICH 
DEFENDANT WAS FOUND GUILTY THE INDICTMENT AND 
PROOF WERE SUFFICIENT, AND NO PREJUDICIAL ERROR 
IS SHOWN IN THE TRIAL OF THE ISSUES AS TO SUCH 


ONE COUNT, NO REVERSAL CAN BE ALLOWED. 


Defendant Diggs was indicted on six counts. He 
was found guilty as to four. The penalty imposed 
was imprisonment for two years and a fine of $2000. 
Under Sections 2 and 3 of the statute the maximum 
penalty in each case is $5000 fine and five years 
imprisonment. If the record shows a_ sufficient 
indictment as to anv one of the four counts on which 
defendant was found guilty, competent testimony 
in support thereof and absence of prejudicial 
error in the trial of the issues as to such one count 
no reversal should be ordered of the judgment. In 
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Johnson v. United States, 215 Fed. 687, the Circuit 
Court of Appeals of the Seventh Cireuit, said: 


“Tf one criminal act is charged in several 
wavs one good count supported by competent 
evidence, will sustain a general verdict of 
euiltv. If several criminal acts are charged, 
and if the sentences are made to run concur- 
rently, the same rule applies.”’ 


In Kalen vu. United States, 196 Fed. 888, the court 


held that 


‘Where a defendant indicted on two counts 
was convicted on both, and was given less than 
the maximum sentence permissible under either 
one, it is no ground for reversal of the judg- 
ment that one of the counts may have been 
defective.”’ 


See also in this connection 
McDonald v. United States, 63 Fed. 426; 
Evaus vu. Umted States, 153 U. 8. 584; 38 
Law Ed. 830; 
Claasen v. United States, 142 U. 8. 140; 38 
Law. Ed. 966. 


Summary. 

Before bringing this argument to a close, we 
desire to suggest that a companion ease is before 
the court for consideration,x—United States v. F. 
Drew Caminetti, No. 2405. Both eases involve the 
same four persons and the same general facts. 
They both deal with the ilicit relations existing 
between Marsha Warrington and Maury I. Diggs 
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and Lola Norris and F. Drew Caminetti, between 
October, 1912, and March 14, 1913. The same ques- 
tions of law, with the exception of some minor mat- 
ters, are presented by the record in each case. We 
respectfully request that in disposing of either case 
the argument of counsel presented in the other may 
be taken into consideration by the court. 


In view of the length of the argument we have 
prepared an index showing the pages at which 
indicated subject matters have been considered. 
The index precedes the argument. 


The facts alleged in the four counts of the indict- 
ment on which the defendant was found guilty were 
clearly established by the testimony presented 
during the trial. No doubt could exist in the mind 
of any reasonable being that the paramount purpose 
of Diggs in procuring the tickets and securing the 
Pullman accommodations for the transportation, 
was that he might continue his illicit relationship 
with Marsha Warrington in the State of Nevada 
and that his companion should likewise cousummate 
his purpose of effectuating the ruin of the girl, Lola 
Norris. He fully intended, as did his associate, that 
the two women should, in Nevada, act as the mis- 
tresses and concubines of the two men. From early 
in October, 1912, until March, 1913, the two men 
acted together under all possible circumstances of 
time and place for the accomplishment of their 
common design,—the ruin of the two girls. 


ee 


As to the law of the case we claim the following: 


1. Much stress has been laid by counsel for plain- 
tiff in error on the proposition that the trial judge 
committed error in commenting in his charge on the 
silence of the defendant and his failure to explain 
or deny the incidents of the Reno trip. The authori- 
ties abundantly sustain our position that it is clearly 
within the function of a federal judge to express 
his opinions as to matters of fact provided always 
that he informs the jury that whatever opinion he 
may have expressed, they ultimately have the ex- 
clusive right to pass on all questions of fact. 


Since the elimination of the Missouri cases by 
decisions reported in 157 and 158 8. W., practically 
no judicial authority sustains the position taken by 
counsel on this matter. The Balliet case, so much 
relied on by them, certainly affords no foundation 
for the claim made that either Judge Van Fleet 
erred in his charge or that counsel for the govern- 
ment in their argument were guilty of misconduct 
in contending that the jurors in arriving at a ver- 
dict might take into account the fact that Diggs 
had failed to testifv as to the incidents of the Reno 
irip. 

2. Marsha Warrington and Lola Norris, neither 
in law nor in fact were accomplices of defendant 
Diggs. There was no reason why the trial judge 
should instruct the jury that they were such ac- 
complices or that their testimony should be received 
with caution or viewed with distrust. 
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In this connection see the following language 
quoted by Judge Cooper at page 20 of his argu- 
ment as printed: 


‘The following extracts show the general 
understanding in the House as to the scope of 
tines Dill: 

someone. Rec., Pt. l,gp. 812: 

‘Ma. Ricnarpson, This bill does not punish 
the alien woman, or any other woman, for being 
transported from one State to another, does 
it? 

Mr. Sims. Do you desire that it should? 

Mr. RicHarpson. Lam asking you if it does. 
Yet you punish the man who aids the woman. 
You punish him for aiding a crime that you do 
not punish her for committing.’ ”’ 


3. The amazing proposition that the only issue 
involved in the indictment escaped the attention of 
the trial judge and of counsel for the government 
has certainly not been established by plaintiff in 
error. . 

4. The matter of the blood-stained sheet, so fre- 
quently and so bitterly adverted to by counsel, 


hardly deserves the dignity of passing mention. 


5. The charge of misconduct during the argu- 
ment by both counsel for the government is abso- 
Jutely without adequate or any foundation in the 
record. Whatever was said by them during argu- 
ment and whatever suggestion was made by them or 
either of them to the jury, as to the proper dis- 
charge of their dutv was clearly legitimate argu- 
ment and in no way transcended the proper limits 
set for forensic discussion. If, however, as a matter 
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of fact, any language or conduct of counsel could 
be regarded as sufficient basis for a charge of mis- 
conduct, no proper procedure was resorted to by 
counsel for plaintiff in error for the purpose of 
bringing that question regularly before this court 
for review. 

6. The seemingly serious objection urged by 
counsel for the defendant to the asking of the ques- 
tion, what he meant by the Reno trip, has been 
absolutely disposed of by reference to the record of 
his testimony. 


7. No error was committed by the trial court in 
the matter of refusing to allow the defendant to 
reopen the examination of jurors after they had 
already completed such examination. 


8. The record affords no evidentiary foundation 
for the claim that the court erred in not instructing 
the jurors that they might consider whether the wit- 
nesses Warrington and Norris had acted under any 
improper influence or had been promised immunity 
for their testimony. 


9, The trial judge was clearly warranted by the 
testimony in stating that the evidence produced 
before them by the government, if believed, was 
sufficient to warrant a conviction. The language 
used by the trial judge in this connection was not 
the equivalent of that criticized in Breece v. United 
States, that ‘‘In his opinion it was the duty of the 


jurors to convict”’. 
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10. The defendants were not entitled to have the 
cause transferred to Sacramento for trial. 


11. The enactment of the White Slave Traffic 
Act was a legitimate exercise of the legislative 
power of the Congress under the constitution of the 
United States. The question of the constitution- 
ality of the law has becn repeatedly determined by 
the highest tribunal in the land. 


12. There is no merit in the point urged by 
counsel for defendant that the immorality de- 
nounced by the White Slave Traffic Act is only 
. commercialized vice. Even the congressional re- 
port so much relied upon by defendant’s counsel, 
if carefully examined, affords no foundation for 
the claim so persistently made by them that the 
statute was not intended to cover other cases of im- 
morality than that which they are pleased to term 
the traffic in white slaves. The report shows con- 
elusively that the bill reported on December 21, 
1909, was not in form the same as the law when 
finally enacted six months later after passing 
through the Senate. Both the Immigration Statute 
and the White Slave Traffic law cover other cases 
than prostitution. The construction put by the 
Supreme Court on the language of the Immigration 
Statute, must be followed in passing on the identical 
language when found in the White Slave Traffic 
Act. Under the facts and the law, the judgment of 
the trial court should be allowed to stand as the 
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final and proper determination of the questions 
here involved. 


Dated, San Francisco, 
November 28, 1914. 
Respectfully submitted, 
Tuo. J. RocHE, 
Special Assistant to the 

Attorney General. 
JEREMIAH FP. SULLIVAN, 
Of Counsel. 


